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TOPICAL INDEX 


Control and Regulation in General. 


1 

§ 2. WHAT CONSTITUTES INSURANCE. 

2—-Insurance policy is contract. Equitable Life Assur. Soc. of U. S. v. Pettid. (Ariz.) 463 

2—Court must consider entire contract in light of parties’ intention in determining whether 
contract is one of insurance. Contract for purchase of land, containing provision for 
returning consideration paid | or conveying property without further ‘payments in event 
of purchaser’s death, held “insurance” contract, as regards provisions regulating in- 
surance business. Promise to ,Pay money or equivalent or do act valuable to insured is 
indispensable in “insurance” contract. Saltzman v. Fairbank Realty ae 
(N. codes mee 
Burial association, a voluntary association not designa ated to issue life and casualty insur- 
ance on assessment plan, held not subject to regulation by state insurance department 
under applicable statutes. Burial association, a voluntary association, with benefits 
limited to $100 or less, held not subject to regulation by state insurance department. 
State ex rel Reece v. Gooch. (Pa.) Scone sidcats Paswecndece 1419 
3. POWER TO CONTROL AND REGULATE. 
Legislative power to authorize, supervise, regulate, and liquidate insurance companies 
rests on interest of public in insurance business. State has power, through adminis- 
trative offices to protect those interested in event of insolvency of insurance company. 
State ex rel Missouri State Life Ins. Co. v. Hall Judge et al. (Mo.) 1412 


4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

—Statutes declaring indemnity insurer’s liability absolute when loss occurs within contract, 
and authorizing suit against insurer by person injured in own name after obtaining 
judgment against insured, held not to violate Fourteenth Amendment. Ft. Dearborn 
Ins. Co. et al. v. Heaton. (Ala.) .. 

4—Statute relating to penalty and attorney’s fees, where insurer fails to pay within | certain 
time, is highly penal, and should be strictly construed. National Fire Ins. Co. v. 
Kight. (Ark.) ' 

—In statute providing that no future legislation on life insurance should be “held” or 
“deemed” applicable to industrial life insurance unless expressly so provided, quoted 
words held to mean construed or interpreted. Jackson v. Unity Industrial 1 Ins. oe 
tek CE 3 ys. 520 

4—Insurance Code, providing for. ‘administration thereof by superintendent ‘of insurance, 
held constitutional. Insurance Code held not to infringe upon judicial power to appoint 
receivers. State ex rel Missouri State Life Ins. Co. v. Hall Judge et al. (Mo) 1412 

4—Act providing for additional license fee of 1 per cent. of premiums paid foreign 
insurance company becoming effective June 16, 1931, held not retroactive as to that 
year. Jefferson Standard Life Ins. Co. v. King. (S. ¢} waver S . 228 

4—Certificates of beneficial associations are contracts of “insurance.” ‘State v. "Texas 
Mut. Life Ins. Co. of Texas et al. (Tex.) 815 

4—Statutes providing for service of process upon foreign corporations | doing business in 
state, if reasonable, afford. due process. As _ respects impairment of contract obliga- 
tions, statute permitting person injured to sue tort-feasor’s insurer is merely remedial. 
Hudson v. Georgia Casualty Co. et al. Ss.) 


§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Where flat insurance rate in plan of life insurance would produce amply sufficient re- 
turns, insurance commissioner could not complain that premiums were not fixed in 
accordance with tables by which net value of life policies are computed. Greer, In- 
surance Commissioner, v. AStna Life Ins. Co. of Hartford, Conn. (Ala. 

10—Courts are unauthorized to interfere with administration of Insurance Code by Super- 
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jntendent of insurance. State ex rel Missouri State Life Ins. Co. v. Hall Judge et 

al. 

§ 14. BO 

14—That mortgagee, before fire, brought foreclosure action and bought premises at fore- 
closure sale without notifying insurer of change of ownership, did not prevent recovery 
against insurer. Montalbano v. Lumberman’s Ins, Co. of Philadelphia (N. Y.) ...1071 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. WHAT CONSTITUTES “DOING BUSINESS.” | 

16—Employer paying premiums of group insurance and deducting part of premium costs 
from employee’s wages held not insurer’s agent in soliciting insurance so as to 
authorize suit against insurer as foreign corporation doing business in state. Statute 
providing that soliciting agent is representatve of insurer did not make insurer’s agents, 
persons issuing applicatons to employees, of employer having group imsurance, so as 
to authorize suit against insurer as foreign corporation doing business in state. Connecti- 
cut General Life Ins. Co. v. Speer. (Ark.) 

16—Insurance company was not doing business in county, in which sued for damages 
from collision between truck and automobile therein, simply because it wrote policy 
covering truck. State ex rel. Hoffman v. Superior Court of Franklin County et al. 
(Wash. ) 

¢ 20. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Insurance Commissioner’s power to revoke foreign insurance company’s license for dis- 
crimination does not rest on statute relating to revocation for insolvency. Greer, In- 
surance Commissioner, v. Astna Life Ins. Co. of Hartford, Conn. (Ala.) 

20—Act providing for additional license fee of 1 per cent on “total” premiums paid 
foreign insurance company held not to allow deduction for dividends or bonuses paid 
in cash or applied in abatement of premiums. Jefferson Standard Life Ins. Co. v. 
King. (S. 
21. — L 

21-~-Liability insurance policy is “surety contract’ within statute requiring surety companies 
to deposit bonds with state treasury to secure performance of such contract. Insurer 
held estopped to deny that bonds deposited by it with state treasurer were held to insure 
performance of automobile public liability policy written by it. State treasurer held 
not required to release bonds, deposited by surety company, to assignee assuming its 
liabilities, without showing that it settled all claims under automobile liability policy 
issued by it. Assignee’s ownership and right to possession of bonds, deposited with 
state treasurer by assignor surety company, held subject to all claims under surety 
contracts made in state by assignor. State ex rel Union Indemnity Co. v. Knott. (Fla.)1162 

21~-Foreign fire insurance company qualifying to write insurance in Ohio, and making 
statutory deposit for benefit of its policyholders in United States could not withdraw 
deposit on terminating its obligations to policyholders in Ohio; there being policy- 
holders in other states. South British Ins. Co., Ltd. v. Younger. (U. S.) 

§ 26. ACTIONS. 

26—Circuit court had jurisdiction to appoint ancillary receiver for Kentucky life insur- 
ance company on petition on behalf of Arkansas insurance commissioner. Franklin 
v. Mann. (Ark.) : 

26—Judgment for assignee setting aside and adjudging in effectual forfeiture of life insur- 
ance policy for nonpayment of premium held not beyond jurisdiction of circuit court 
as assuming management and control of internal affairs of foreign corporation. Mis- 
souri Cattle Loan Co. v. Great Southern Life Ins. Co. (Mo.) ney 1228 

26—Defendant foreign insurance corporation applying for new trial after plaintiff took de- ie 
fault judgment held barred from questioning validity of service. Standard Accident 
Ins. Co. v. Russo et al. _(N. J.) : 723 

II. Insurance Cornpanies. 


(A) STOCK COMPANIES. 


§ 41. INSOLVENCY AND DISSOLUTION. 
§ 50. ——- ASSETS AND RECEIVERS. 
50—Arrangement between insurance agency and insurance company withdrawing business 
in territory, respecting cancellation of policies and refunding of unearned premiums, 
held enforceable against insurance company and receiver subsequently appointed. 
Sowards Ins. Agency v. Ohio Valley Fire & Marine Ins. Co. (Ky.) as ; 
Provision that superintendent of insurance should have access to papers of receivers 
“hereafter appointed’”’ held to refer to receivers appointed after that part of Code and 
pending its taking effect. In stockholder’s suit for relief against mismanagement and 
fraudulent conduct by insurance company’s officers and directors court held unauthor- 
ized to appoint receivers; remedy provided by Insurance Code being exclusive. State 
ex rel Missouri State Life Ins. Co. v. Harris Judge et al. (Mo.) 


Sie PRESENTATION AND PAYMENT OF CLAIMS. 
51—Claim of insurance agency for unearned premiums refunded on canceling policies under 


agreement with insurance company held not preferred claim. d 
v. Ohio Valley Fire & Marine Ins. Co. (Ky.) a Se ee 


(B) MUTUAL COMPANIES. 
§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. 


52—Mutual assessment insurance association organized under statute relating to assessment 


associations held not subject to general insurance laws. Williams v. Northeast Mut. 
Ins. Ass’n. (Mo.) ; 765 


50— 
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stock, held not subject to regulations imposed by statute on insurance companies. 
Logan v. Texas Mut. Life Ins. Ass’n. (Tex.) 

52—Statute exempting “mutual relief associations” from compliance with insurance laws 
held so doubtful, as regards companies included therein, as to call for application 
of departmental construction doctrine. Exemption of ‘mutual relief associations” 
from insurance laws held to include associations having no lodge system and not 
engaged in charity or benevolence, but possessing statute. Amendment making insur- 
ance companies, organized under general incorporation laws, subject to insurance laws, 
held not retroactive, as regards mutual relief association exempted from insurance 
laws by other provisions. Repeal of statute exempting mutual relief associations, 
organized under general incorporation laws, from insurance laws, held not to repeal 
charter of corporation theretofore organized under general incorporation laws. Repeal 
of statute exempting mutual relief associations, organized under general incorporation 
laws, from insurance laws, and amendment making such companies subject to insurance 
laws, held not to require such companies theretofore organized to conform to insurance 
laws. That statute regulating local mutual aid associations exempted existing state- 
wide associations “legally operating’ on assessment basis held not legislative recog- 
nition of existing company’s legality. Statute fixing venue in suits on policies issued 
by statewide mutual assessment companies held not legislative recognition of companies’ 
legality. In quo warranto proceeding, for noncompliance with insurance laws, 
defendant company had burden of showing it was mutual relief association within 
statutory exemption. In quo warranto against insurance company operating on state-wide 
membership assessment plan, company should be granted reasonable time to comply 
with insurance laws. In quo warranto, company held not relieved from burden of 
showing it was mutual relief association exempt from insurance laws by fact that its 
reports under exemption statute were rejected. State v. Texas Mut. Life Ins. Co. 
of Texas et al. (Tex.) 

$ 54. CONSTITUTIONS AND BY-LAWS. 

54—Provision in certificate of mutual aid association that membership is based on applica- 
tion on file in office and made part of contract in accordance with by-laws does not 
authorize change in member’s absent showing reservation of such power. Where sub- 
sequent by-law of mutual aid association conflicts with contract of insurance, legally 
entered into, contract controls. Ordinarily, there can be no change in insurance con- 
tract, except by consent of both parties. In action on certificate of mutual aid associa- 
tion, court properly excluded amended constitution and by-laws making radical changes 
in rights of insured after issuance of certificate. Winters Mut. Aid Ass’n. Circle No. 
2 v. Reddin. (Tex.) Wa utaewinwer = coders 

§ 56. OFFICERS. 

56—-Corporations of mutual and charitable insurance organization which had accepted state 
Constitution held entitled to vote cumulatively at election of board of directors. Com- 
monwealth ex rel MacCallum v. Acker et al. 

§ 57. FRANCHISES AND -POWERS. 

(2). Contracts of insurance. 
(3). Policies on cash premium or stock plan. 

57(3)—Assessment life insurance company held bound by contracts on level premium plan, 

since their execution was not directly prohibited. Nastav v. Missouri Mut. Ass’n. (Mo.) 


§ 61. INSOLVENCY AND DISSOLUTION. 

§ 70. - ASSETS AND RECEIVERS. : 1S : 

70—Injunction in receivership of mutual insurance company against “plaintiffs” in 
actions pending or “hereafter to be entered” did not prevent bringing actions against 
insured tort-feasors. Claimants filing claims in receivership of mutual insurance com- 
pany within time limited by statute for commencing actions could share in distribution, 
notwithstanding they did not commence actions within prescribed time. Claimants not 
filing claims in receivership of mutual insurance company as permitted by court order 
nor commencing actions within prescribed time could not share in distribution. Com- 
missioner of Insurance v. Bristol Mut. Liability Ins. Co. (Mass.).... 

§ 71. ASSESSMENTS BY RECEIVERS. 

(1). Liability to assessment. 

71(1)—In receviership of mutual insurance company, workmen’s compensation policyholders 
may be assessed equally with other policyholders; company not having classified policies 
to permit different assessment rates. General release of claim for premiums against 
policyholder in mutual insurance company did not bar liability for future assessment. 
Commissioner of Insurance v. Bristol Mut. Liability Ins. Co. (Mass.) 


ill. Insurance Agents and Brokers. 
A) AGENCY FOR INSURER. 
73. THE RELATION IN GENERAL. 
-Principles of general law of agency a 
Life Ins. Co. v. McCreary. (U. S.) 
§ 78. SCOPE AND EXTENT OF AGENCY. 
78—Under provision in application for insurance that no statement not included therein 


and presented to officers of insurer were binding, representation by agent not included 
. — held not binding on insurer. Guaranty Income Life Ins. Co. v. Ball et 
al. a. 

78—State statutes making soliciting against insurer’s agent leave extent and nature of au- 
thority to be dete 
Creary. (U. S.) 
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§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 
81—General agent, who in effect wrote automobile indemnity policy for own benefit, cannot 
recover where he knew that material representations were untrue and did not inform 
principal. Gilmore v. Eureka Casualty Co. (Cal.) 
§ 84. COMPENSATION OF AGENT. 
(1). In general. 
84(1)—Term “recall” within agency contract between life insurance company and agent, 
held not equivalent of ‘‘rescind.”” Term “recall’’ within agency contract between life 
insurance company and agent, means recall by company before policies became effective. 
Where insurer rescinded contract cf insurance and canceled policy without legally 
sufficient cause, insurer held not entitled to recover any part of commission from agent 
who negotiated contiact. Kortright v. Mutual Life Ins. Co. of New York. (Nebr.)..1164 
(2). Right to commissions. 
84(2)—Insurer’s general agent and manager had power to bind insurer as regards com- 
bination of forces to procure insurance and division of commissions. Kelso v. Lincoln 
Nat. Life Ins. Co. (Mo.) 
84(2)—Insurer could not recover from agent proportionate share of commission on volun- 
tary refund of pro rata part of premium on cancellation of coverage. Aero Ins. 
v. Rand. (N. ) 
(6). Actions for compensation. 
84(6)—In action for commissions, evidence as to amount and _efficacy of insurance agent’s 
efforts in procuring insurance policies held for jury. In insurance agent’s action 
for share of commission, evidence that agent given entire commission was manager’s 
brother-in-law was proper. Proof of custom and practice in local office to show 
authority of manager and general agent was proper without pleading custom and 
practice. Where agreement made with general agent and manager was relied on, 
refusal of instruction that insurer could not be bound by agreements between plaintiff 
and another special agent was proper. Kelso v. Lincoln Nat. Life Ins. Co. (Mo.) 
§ 85. BREACH OF CONTRACT BY PRINCIPAL. 
85—Agreement of insurance company with agent in Wisconsin not to ‘“‘disturb’’ policies 
must be construed as meaning policies would not be disturbed save as necessitated in 
order to comply with law of state. In complaint by agent against insurance company 
for damages for disturbing policies as rewritten, allegations as to ‘“‘amount” and 
“property covered” must be taken as referring to amount of insurance written and 
description of property insured. Insurance company which assisted in rewriting policies 
on transfer of agency held not liable to new agent for subsequently changing policies 
to show correct statements of property values and descriptions, though company 
on sale of agency had its special agents inspect property insured and agreed not to 
“disturb” policies as rewritten. Petition by insurance agent seeking damages from 
insurance company for loss of business resulting from negligence of defendant’s agents 
in carrying out defendant’s agreement to inspect risks and assist in rewriting former 
agent’s business held sufficient, as showing breach of contract. Lundin v. AStna Ins. 
Co. of Hartford, Conn. (U. S.) eet es 
§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 88. —— GENERAL OR SPECIAL AGENTS. 
88—General agent of insurance company has no authority to delegate exercise of discretion, 
or power to make contracts, in absence of proof that principal conferred power of 
substitution. Klaber v. Corporation of Royal Exchange Assurance Co. of London, 
England. (Mo.) oS 
88—General agent’s authority is determined by nature of business, and is prima facie 
co-extensive with his employment. Kelso v. Lincoln Nat. Life Ins. Co. (Mo.) . 
§ 90. —— EFFECT OF PROVISIONS OF POLICY. 
90—Insurance companies unless inhibited by statutes may limit authority of agents by agree- 
ments contained in application for insurance. Where limitation on life insurance 
agent’s authority was stated in application, applicant was charged with notice thereof. 
New York Life Ins. Co. v. McCreary. (U. S.) 
§ 92. —— EVIDENCE AS TO AUTHORITY. 
92—Evidence held to show that soliciting agent had neither actual nor ostensible authority 
~ make purported oral contract of life insurance. Toth v. Metropolitan Life Ins. 
‘o. (Cal.) 
92—Evidence did not show that agent was authorized, or insurer estopped from denying 
authority, to waive provisions against pledging or assigning life Policies. Insurer held 
not estopped to deny soliciting, delivering, and collecting agent’s authority to agree 
to expressly prohibited pledge of life policies long after their delivery. Longley v. 
Metropolitan Life Ins. Co. of New York. (Mo.) 
§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 
93—Life insurer is not bound by representations or purported agreements made by an un- 
authorized agent. Toth v. Metropolitan Life Ins. Co. (Cal.) 
93—That insurance agent appeared at policyholder’s door to collect premium with ‘hat 
pulled down to obscure vision of face and with pistol in hand held not to render 
insurer liable to policyholder to fright and resulting injury. Life & Casualty Ins. 
Co. of Tennessee v. Russell. (Tenn.) 
§ 94. RATIFICATION. 
94—Finding that life insurer received consideration and approved and ratified act of_solicit- 
ing agent in orally insuring life of deceased held not sustained by evidence. Toth v. 
Metropolitan Life Ins. Co. (Cal.) 
94—In action to recover unearned premiums paid, testimony tended to show insurer ratified 
agency’s act in appointing agent to countersign and issue policies. In action to recover 
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unearned premiums paid, question whether agent receiving payments was agent of 
insured or insurer held for jury. Pacific Trading Co. v. Sun Insurance Office. (Ore.)1073 

§ 95. NOTICE TO AGENT. 

95—Broker’s knowledge that tenants in common wanted fire policy in both names held not 
chargeable to insurer, though broker was later appointed insurer’s agent. Ritson et al. 
v. Atlas Assurance Co., Ltd. (Mass.) ‘ 

(B) AGENCY FOR APPLICANT OR INSURED. 

§ CREATION OF AGENCY FOR BOTH PARTIES. 

§ . — IN GENERAL. 

98—Soliciting agent or broker is usually agent of insured in negotiations for policy but such 
agency terminates when policy is delivered. General Accident Assurance Co. Ltd. v. 
Caldwell. (U. S.) ‘ 

§ 99. —— EFFECT OF PROVISIONS OF POLICY. 

99—Insurance broker could not be held to be company’s agent unless company waived 
policy provision that no person, unless duly authorized in writing, should be a s 
agent. Casper v. American ———, Assur. Co. of New York. (N. Y.) 

§ 100. EVIDENCE AS TO AGENC 

100—Insurance company’s waiver of “0 l provision requiring written authorization to make 
any person company’s agent held not established, as respects insured’s right_to seen 
from company premium paid broker. Casper v. American Equitable Assur. Co. of N 
York. (N. Y.) 

§ 101. SCOPE AND EXTENT OF AGENCY. 

101—Law does not prescribe or regulate relations between insured and agent or subagent to 
obtain insurance but only applies general rule of principal’s responsibility for agent’s au- 
thorized acts. Extent of authority of agent, engaged to obtain insurance for principal, 
must be ascertained from terms of engagement, including those necessarily or reason- 
ably implied. Lavoie v. North British & Mercantile Ins. Co. (N. H.) 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—In action against agent failing to transfer fire insurance before loss, charge not stat- 
ing degree of care required of defendant’s agent held en Tiribassi v. Parnell, 
Cowher & Co. (Pa.) . : 

103—Complaint alleging that agent agreed to procure ‘fire insurance, occurrence of fire, 
agent’s repudiation of alleged contract, stated no cause of action against agent. 
et ux v. Havens et al. (Wash.) 


IV. Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 


114—Insurance contract is void, in absence of insurable interest. American Equitable As- 
surance Co. v. Powderly Coal & Lumber Co. (Ala.) 

114—In absence of insurable interest, one may not own insurance policy on another’s life. 
Shoemaker v. American Nat. Ins. Co. et al. (Tex.) 

§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 

(1). Nature and extent of interest. 

115(1)—-Right of property is not essential ingredient of “insurable interest” but any lim- 
ited or qualified interest, equitable right of expectancy of advantage is sufficient. 
American Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) 

115(1)—Applicant for automobile fire policy who had title to automobile when policy 
was delivered had “insurance interest.” Scofield v. American Mutual Ins. Co. (Mo.)1398 

(2). Persons having insurable interest in general. 

115(2)—Widow’s dower right held to constitute sufficient insurable interest. Materialman 
advancing labor and material for house being remodeled under agreement with owner’s 
widow and administratrix held to have insurable interest. American Equitable Assur- 
ance Co. v. Powderly Coal & Lumber Co. (Ala.) .. Gunite cd oe ; ae <4 

115(2)—Insurable interest of contractor insured by “builder’s risk” policy, held not reduced 
y owner’s payments prior to fire; such amounts being mere advances on sum not due 
before completion of house. Where contractor was bound to furnish all material and 
complete house according to plans, he had insurable interest sufficient to support 
builder’s risk policy. Owner, who advances moneys to contractor to enable him to build 
house, and contractor each have insurable interest during construction. That owner was 
paid or lent money by her insurer is immaterial as regards liability of contractor’s in- 
surer to owner as assignee of contractor’s builder’s risk policy. National Fire Ins. 
Co. of Hartford, Conn. v. Kinney et al. (Ala.) : 

115(2)—Cashier of bank which took void assignment of interest in lease on public ‘school 
lands held to have no insurable interest within clause in fire policy rendering insur- 
ance void if insured’s interest is on building on ground not owned by insured in fee 
simple. Kirk et al. v. Fletcher et al. (Nebr.) 


Mortgagor or Mortgagee. 3 : s 
115(5)—If£ deed absolute in form was mortgage, mortgagor retained equitable title and 


insurable interest in mortgaged property destroyed by fire. Knight et al v. Firemen’s 
Ins. Co. of Newark, N. Mo. 


J. 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 


116(1)—Corporation had insurable interest in life of one who was treasurer and active 


aes when policy was issued. First Columbus Nat. Bank v. D. S. Pate Lumber Co. 
(Miss.) 


§ 123. EXTINGUISHMENT OF POLICY. 
123—That beneficiary’s interest in insured’s life ceased after policy was issued had no 
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effect upon validity of policy or on beneficiary’s right to proceeds. First-Columbus Nat. 
Bank v. D. S. Pate Lumber Co. (Miss.) 

123—Property settlement contract made in contemplation of divorce, giving wife Husband’s 
life policy on which there would shortly mature option to obtain participating paid-up 
policy or cash surrender value, held valid. Shoemaker v. American Nat. Ins.. Co. et al. 
(Tex.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. 
124—“Life insurance policy’ is contract to pay specific sum on death of insured without 
regard to value of his life to beneficiary. First-Columbus Nat. Bank v. D. S. Pate 
Lumber Co. (Miss.) 534 
124—Assessment life insurance contracts held analogous to level premium contracts, and 
hence liability was required to be measured by law applicable to level premium contracts. 
Nastav v. Missouri Mut. Ass’n. 
§ 125. WHAT LAW GOVERNS. 
125—Contract is made when parties agree it shall come into existence and they may bring 
contract into being whenever they agree. Brix v. People’s Mutual Fire Ins. Co. (Cal) 659 
(2). Place of contract. 
125(2)—Evidence held to establish that accident and sickness policy was issued and 
delivered in Kansas, and therefore Kansas statute governing form was ane. 
Stewart v. Mutual Benefit Health & Accident Ass’n. (Kan. S. C.) 367 
125(2)—Contract of life insurance was governed by laws of state ghereia 
made and policy delivered, Cantey v. Philadelphia Life Ins. Co. 554 
125(2)—Policies, which according to application, took effect on delivery nei LA to laws 
of state where delivery occurred. New York Life Ins. Co. v. Webber et al. (U. S.) 1172 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Soliciting agent has no authority to agree upon terms to be inserted in policies, or to 
change or modify or waive terms contained therein. Insurer was not bound by 
agreement of its soliciting agent to insert in fire policy a loss payable clause in favor 
= executors of mortgagee of insured property. Sadler et al. v. Fireman’s Fund Ins. 
o. (Ark.) 
129—Ljife insurer had right to limit authority of soliciting agents by limiting authority to 
that of writing applications, and submitting them to insurer. Insurance soliciting agent 
has authority only to initiate contracts and not to consummate them, and cannot bind 
principal by anything he may say or do during preliminary negotiations. Toth v. 
Metropolitan Life Ins. Co. (Cal.) ; 
Life insurance applications showed agent had no authority to make representations re- 
garding matters outside of writings where expressly so stating. Soliciting agent’s re- 
presentations beyond limitation stated in life insurance application could not bind in- 
surer. Raker v. Service Life Ins. Co. (Mo.) 
129—Insurance Agent having authority to issue and countersign policies is “policy- writing 
agent.” Policy-writing agent has authority to enter into contracts of insurance for 
and on behalf of insurer. Commercial Casualty Ins. Co. v. Connellee. (Okla.) 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—Where insured’s application is accepted unconditionally, insurance contract is com- 
plete, but, where insurer’s acceptance is conditional, insured must "7 ot _— conditions 
before liability attaches. Rowland v. Missouri State Life Ins. Co. 537 
130(1)—-Until informed to contrary, insured had right to assume that eke issued were 
based on spenetone as made. Haynes v. Midland National Life Ins. Co. (S. D.) 1283 
(4.) Effect of delay. 
130(4)—Where applicant for life insurance pays premium beneficiary has action for dam- 
ages for delay in transmitting and acting on application beyond reasonable time. In 
action for damages caused by insurer’s soliciting agent’s negligence in not seasonably 
forwarding and acting on application for life insurance, evidence made case for jury. 
In beneficiary’s action for negligence in failing to seasonably forward and act on 
application for life insurance, report of credit reporting agency on applicant’s moral 
and financial standing held properly excluded. American Life Ins. Co. v. Nabors. 


(Tex.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
a i cone of life insurance is valid and enforceable. Toth v. Metropolitan Life 
ns. ‘o Ca 
131(1)—Agent’s oral agreement when taking application for automobile liability policy 
respecting automatic transfer from old car sold to new one purchased was merged in 
written policy. Chambers v. Home Mut. Ins, Ass’n. (Ia.) 
131(1)—Statutory provisions for supervision and regulation of fire insurance companies 
require that their contracts be in writing, except for very short periods or temporary 
purposes incidental to issuance of written policies. Eastern Shore of Virginia Fire 
Ins, Co. v. Kellam et al. (Va.) 1 
(2). Authority of agent. 
131(2)—Agent’s authority to take oral application did not indicate authority to make oral 
contract of insurance for future term. Chambers v. Home Mut. Ins, Ass’n. (Ia.) . 
131(2)—Evidence ‘of plaintiff's conversations with defendant fire insurance company’s 
agent held to show notice to plaintiffs that he was only soliciting agent without author- 
ity to accept year’s insurance applied for. Ordinarily, general fire insurance agent has 
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apparent authority to make oral insurance contracts only for temporary purposes incident 
to issuance of formal written policy and for reasonable time required to issue and de- 
liver such policy reasonable time, for which insurance agent has apparent authority 
to make oral insurance contract, is time reasonably necessary, in ordinary course of 
business, for reasonably prudent and diligent agent to accomplish issuance and delivery 
of written policy under circumstances plus reasonable time for delays not improbable 
and short period of grace. Agent, without apparent authority to accept application for 
and issue fire insurance policy at time of conversation with applicant, had no appar- 
ent authority to revive or extend prior oral insurance contract longer than reasonable 
time for insurance company to consider application and issue written policy. Solicitin 
agent’s oral fire insurance contract held ineffective and unenforceable under Standar 
Policy Act over 30 days after date of application. Eastern Shore of Virginia Fire 
ins. Co. v. Kellam et al. (Va.) =e 4a cee eo 1 
3). Merger in policy subsequently issued. : 
131(3)—Oral statements and promises, if any, of insurance agent, made before making 
of application, were merged in written application for life insurance. Toth v. Metro- 
politan Life Ins. Co. (Cal.) . 480 


§ 133. FORM AND REQUISITES OF POLICY. 
(2). Style and size of type. aos rae . y ; 
133(2)—Where accident policy does not set out provision limiting indemnity, in bold-face 
type, policy should be construed with limitation eliminated. Stewart v. Mutual Benefit 
Health & Accident Ass’n. (Kan.) . 367 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 
136(2)—Generally, and in absence of special contract to contrary, policy is considered 
delivered to insured when it is delivered by insurer to agent. American National Ins. 
Co. v. Few. (Ala.) pide ae 
136(2)—One receiving policies for safe-keeping with knowledge and consent of insured 
held their agent for delivery of policies. Constructive delivery of insurance policies by 
delivery to third party for safe-keeping, known to and acquiesced in by insured, held 
to fulfill insurer’s contractual obligation to deliver policies. Guaranty Income Life Ins. 
Co. v. Ball et al. (La.) ee) 
136(2)—Where premium has been paid, delivery may be effected by mailing policy to agent. 
New York Life Ins. Co. v. Clutts. (Ohio.) Sule ee uae ct ; ¥ 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—Where life policy is issued without medical examination or inspection, condition that 
policy shall not take effect if insured is not in sound health at time of delivery of 
policy is valid and applicable. American Life & Accident Ins. Co. v. Scruggs. (Ky.) 269 
136(4)—Provision that insurer might cancel life policy if insured unexamined by physician 
was not in sound health on date of policy held valid. Evidence established that insured 
was not in sound health on date life policy was issued, hence insurer was not liable. 
Metropolitan Life Ins. Co. v. Crawford’s Adm’x. (Ky.) ...............0.00.. ..1218 
136(4)—Life insurance policy containing sound health provision held void, where insured 
died of pulmonary tuberculosis, from which he was suffering at date of policy, though 
such provision is subject to misrepresentations statute. Provision of life insurance 
policy that it shall not take effect, unless insured be in sound health on date thereof, 
is not void as repugnant to misrepresentation statute. Smiley v. John Hancock Mutual 
Life Ins. Co. of Boston, Mass. (Mo.) ; hs 
136(4)—Provision in application for life insurance requiring insured to be in good health 
at time of delivery of policy is for insurer’s benefit. Whether insured is in good 
health at time of delivery of life policy depends upon particular facts and circumstances. 
Mid-Continent Life Ins. Co. v. House. (Okla.) facia ae 
136(4)—Provision that policy shall not be operative unless at its issuance insured is alive 
and in good health is valid. National Life & Accident Ins. Co. v. Holloway. (Tex.) 
136(4)—Insured’s unsouncness of health at effective date of life policies precluded recovery 
notwithstanding insured did not know he was not in sound health. American National 
Ins. Co. v. Jarrell. (Tex.) Re ante Ss a Sas Sale a 1035 
136(4)—Provision that life policy should not take effect until delivered and then only if 
applicant had not consulted or been treated by physician since medical examination con- 
stituted condition precedent. Jensen et al. v. New York Life Ins. Co. (U. S.) .... 930 
136(4)—Provision in application for life policy that policy should not take effect on de- 
livery if insured had consulted physician since medical examination became part of 
contract. Provision that life policy shall not take effect if insured has consulted physic- 
ian since medical examination was valid. Subar et al v. New York Life Ins. Co. (U. $.)1179 


(5). Acceptance and effect thereof. 
136(5)—Insured accepting automobile liability policy was bound thereby, though not cor- 
responding with preliminary negotiations. Insured accepting policy could not claim 
insurer Lg estopped from enforcing terms thereof. Chambers v. Home Mut. Ins. 
Ass’n. (Ia.) 


§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. i f 
137(1)—Conditions of application for life insurance requiring applicant to pay premium in 
cash, receive from agent receipt on form attached, and to sign declaration attached to 
application stating she had paid premium to agent, held conditions precedent to in- 
surer’s becoming immediate insurer. New York Life Ins. Co, v. McCreary. (U. S.)1187 


(3). What constitutes payment in general. es ; i 4 
137(3)—Beneficiary of partnership life policy actively participating in transaction allowing 
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agent benefit of premium could not recover thereon after cancellation by 
Kamins v. Attna Life Ins. Co. (Mich. 

137(3)—Where proceeds received by insurance agent on negotiation of note payable to him 
individually are sufficient to pay part of first premium due insurance company, prem- 


ium to all intents, and purposes is paid in cash. New York Life Ins. Co. v. Mc- 
Creary. .(U.. S.) 


(4). Payment by note or check. 
137(4)—Acceptance of negotiable paper in payment of insurance premium is binding on 
parties, though contract called for cash payment. Postdated check constituted payment 
of insurance premium under policy requiring payment before delivery, acceptance of 
check by agent authorized to collect premium being within apparent scope of agency. 
Republic Life & Accident Ins. Co. v. Hatcher. (Ky.) 
137(4)——Execution by applicant for life insurance of note to local agent for first premium 


held not payment ‘in cash” so as to render policy effective from date of application. 
Newsom v. New York Life Ins. Co. (U. S.) 


$ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Statute regulating casualty insurance does not preclude contractual extension of 
coverage of policy beyond exact statutory terms. Franklin v. Georgia Casualty Co. et 
St). SORES) §, Soutvine 
138(1)—Insurance policy ‘must comply with laws of state. Young v. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis. (Ariz.) 
138(1)—Insurance company has right to limit liability, in absence of statutory provision to 
contrary, provided obligations are consistent with public policy. United Security Life 
Ins. & Trust Co. of Pennsylvania v. Massey et al. 2 
(2). Discrimination between insurants. 
138(2)—Generally, in absence of statute, discrimination of rebating as to premiums on life 
policies is not illegal. Statute prohibiting discrimination by life ‘insurers against” in- 
sured of some class and equal expectation of life did not prohibit plan of insurance 
herein all borrowers of same age from loan department would pay same premiums. 
Plan of insurance held not to offend statute providing that no particular policyholder 
of the same class shall be allowed advantages or benefits over others. Greer, Insurance 
Commissioners v. Aitna Life Ins. Co. of Hartford, Conn. (Ala.) 
138(2)—Life insurer is not required or permitted to accept partial payment of premium 


installment, under statute prohibiting discrimination. Equitable Life Assur. Soc. of 
v. Pettid. (Ariz.) 


$ 139. LEGALITY OF OBJECT. 
139—-Absent statute or provision in fire policy, contract is not invalidated by fact that 
insured property is used for illegal purpose or has been kept for unlawful sale, unless 
insurer combines or conspires with insured to accomplish unlawful result or shares in 
its benefits. In action on fire policy, plaintiff held entitled to recover value of burned 
goods, even if kept for unlawful sale. Brown v. New Jersey Ins. Co. (Ore.) 
$ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Insurer could waive provision requiring that policy be delivered while insured was 
in good health. American National Ins. Co. v. Few. ) 
(2). Payment of first premium. 
141(2)—Payment of initial premium, being for insurer’s benefit, may be waived. Waiver 
of prepayment of initial premium may be implied from unconditional delivery of 
policy without requiring its payment, or from extensions of time for payment. Wright 
v. New England Mutual Life Ins. Co. (S. C.) 
141(2)—Local agent taking application for life insurance held not, under provisions in ap- 
plication, authorized .to waive payment of first premium in cash, required _ as” condi- 
tion precedent to policy becoming effective from date of application. 
New York Life Ins. Co. (U. S.) 
141(2)—Insurer may waive stipulation made solely for its benefit that no liability shall 
attach until first premium is actually paid. Thomas et al. v. Charles Baker 
Inc. (U. S.) 
(3). — By acknowledgmment of receipt of premiums. 
141(3)—Delivery of credit insurance policy reciting consideration of premium estopped 


company from saying premium was not paid. Thomas et al. v. Charles Baker Co. 
Inc. (U. S.) 


(4). Estoppel of insured. 
141(4)—Irrevocable beneficiary, where negotiations between insurer and insured resulted in 
delivery of new policy in reduced amount after expiration of original policy, could 
recover only amount of new policy. Ruckenstein v. Metropolitan Life Ins. Co. (N. Y.) 783 
$ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—Action may be maintained to reform insurance contract on ground that it does 
not aeeeete intent of parties. Forristal v. Security Ins. Co. of New Haven, Conn. 
(Kan.) 
143(1)—Evidence held to ' support finding that representation in fire and theft policy that 
insured purchased automobile new resulted through misunderstanding and fault of in- 
surer, warranting reformation. St. Paul Fire & Marine Ins. Co. v. Loving. (Miss.) .. 704 
(3). Fraud and mistake in general. 
143(3)—Contract insuring crop, which was by mutual mistake so drawn as to insure prop- 


erty in name of person other than owner, should be reformed. Forristal v. Security Ins. 
Co. of New Haven, Conn. (Kan.) 


insurer. 
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143(3)—Correction of error in statement attached to application for fire insurance ~~ 
as to mortgagee to which loss should be payable, held proper. Home Ins. éo. 
New York v. Stroud et al. (Ky.) 
143(3)—Theft insurance policy, if not expressing real contract entered into because of 
mutual mistake, may be reformed to express intention of parties. Where policy 
writing agent and insured mutually agreed upon terms of theft insurance contract, 
but policy issued omitted essential element which was not discovered by insured until 
after loss, insured may have policy reformed. Commercial Casualty Ins. Co. v. 
Connellee. (Okla.) 
143(3)—Express policy provisions as to cash surrender and loan value could not be altered, 
though insured was deceived as to indentity of values with reserve calculated by American 
Experience Tables with 3% per cent interest. Atlantic Life Ins. Co. v. Pharr. (U. S.) 
(4). As to property or interest covered. 
143(4)—Under evidence that insurer’s agent agreed to issue policy to protect materialman’s 
interest, insurance held personal indemnity and to be treated as if made payable to 
materialman. American Equitable Assurance Co. v. Powderly Coal & Lumber Co. 
(Ala.) : 
143(4)—Broker’s failure to have name of tenant in common inserted in fire policy as 
insured held no grounds for reforming policy for mutual mistake. Broker’s knowledge 
when receiving premium from joint funds of tenants in common that they intended 
fire policy to cover full property interest did not estop insurer from denying omission 
of tenant’s name was mutual mistake. Ritson et al. v. Atlas Assurance Co., Ltd. 
(Mass.) ... 
143(4)—Where general agent of insurer makes independent investigation regarding descrip- 
tion, character and condition of property to be insured, and in policy erroneously de- 
scribes property, equity will form policy to effectuate parties’ intention. St. Paul Fire 
& Marine Ins. Co. v. Loving. (Miss.) ... 
3143(4)—Insurance policy, intended to cover certain building, location of which was known 
to both parties, held properly reformed for mutual mistake in description of land upon 
which building was situated. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
(Mont.) 
143(4)—Where insurer’s agent, with knowledge that insured wanted merchandise located 
in certain building insured, represented that policy covered such merchandise, insurer 
is entitled to reformation of fire policy. Fremont Beverage Co. v. Maryland Ins. 
Co. (Nebr.) 
(7). Necessity of reformation. 
143(7)—As respects necessity of reformation, mere clerical error in description in hail 
insurance policy of land covered held not to bar insured’s right to reimbursement for 
loss of crop where evidence clearly disclosed tract intended. Reformation is not 
necessary to recovery upon hail insurance poliiy incorrectly Anse land insured. 
Bolder v. Fidelity Phenix Fire Ins. Co. (Nebr.) 136 
143(7)—Plea for reformation of contract could properly be interposed in suit on life policy 
as equitable defense without necessity of filing separate bill. Donnelly v. Northwestern 
Life Ins. Co. (U. S.) . 445 
(8). Right to reformation. 
143(8)—That insured failed to read policy held not to prevent its reformation to property 
describe vehicles covered, where insurer assured vehicles would be checked and correctly 
described. Hercules Gasoline Co. v. Security Ins. Co. of California. (Cal.). 391 
143(8)—Insured’s failure to promptly examine theft policy and discover departure therein 
from real agreement before loss held not to defeat reformation. Commercial Casualty 
Ins. Co. v. Connellee. (Okla.) ae 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Where policy did not provide for automatic transfer from dealer’s old car sold 
to new one purchased, insured was not entitled to transfer until he met conditions 
respecting transfer. Chambers v. Home Mut. Ins. Ass’n. (Ia.) 
(2). Powers of agents and brokers. 
144(2)—-Soliciting agent has no authority to agree upon terms to be inserted in policies, 
or to change or modify or waive terms contained therein. Sadler et al. v. Fireman’s 
Fund Ins. Co. (Ark.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. or ae ee ad GENERAL RULES OF CONSTRUCTION. 
n genera 
146(1)—Unambiguous insurance policy must be expounded as made, as courts cannot make 
new contracts for parties. New York Life Ins. Co. v. Torrance. (Ala.) . 454 
146(1)—Parties’ construction of insurance contract held entitled to great weight in deter- 
mining correct interpretation thereof. Missouri State Life Ins. Co. v. Ross. (Ark.) .. 475 
146(1)—Policy being unambiguous, court cannot give it different meaning. McDaniel 
v. Missouri State Life Ins. Co. (Ark.) .1196 
146(1)—In action based on insurance policy, terms thereof must govern. Unambiguous terms 
of insurance contract must be applied as written. Equitable Life Assur. Soc. of U. S. 
v. Pettid. (Ariz.) 
146(1)—Courts in interpreting insurance contract cannot vary it. Young v. Northwestern 
Mut. Life Ins. Co. of Milwaukee, Wis. (Ariz.) 
146(1)—In_ construing life policy. all of its terms must be read together. Dietlin v. Mis- 
souri State Life Ins. Co. (Cal.) .1199 
146(1)—Rules for construction of insurance contracts apply to automobile | liability | policy. 
Treolo v. Iroquois Auto Ins. Underwriters. (TIIl.) 


1447 





The Insurance Law Journal, Vol. 79 


146(1)—Court will enforce insurance contracts according to their terms, if not prohibited 
by law or public policy. Berry v. Lamar Ins. Co. (Miss.) 

146(1)—Policy provisions being neither ambiguous nor irconsistent, appellate court cannot 
construe policy but must apply its terms. Gooch v. Metropolitan Life Ins. Co. (Mo.) 753 

146(1)—Court must apply unambiguous terms of insurance policy as written, not construe 
them. Grover v. Hartford Accident & Indemnity Co. (Mo.) 

146(1)—Unambiguous policy must be construed according to plain, usual, and ordinary 
meaning of language. Epstein v. Mutual Life Ins. Co. of New York. (N. Y.) ... 

146(1)—Court could not, in construing automobile theft policy, change “theft” to “larceny” 
as defined by statute. Nugent et al. v. Union Automobile Ins. Co. (Ore.) 

146(1)—In construing insurance contract, court must ascertain intention of parties thereto. 
Weller et al. v. Grange Mutual Casualty Ins. Co. of Harrisburg. (Pa.) 

146(1)—Unless provisions of entire policy clearly show that vital word is inaccurately used, 
—_ wa et, be given its usual meaning. Grenon v. Metropolitan Life Ins, Co. 
( ee 

146(1)—Unambiguous policy must be construed according to terms thereof taken in their 
ordinary sense. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Ill. oat 

146(1)—Contracts of insurance must be interpreted according to terms used, construed, in 
“ne of ambiguity, in their ordinary sense. Inter-Southern Life Ins. Co. v. Zerrell. 
( 

146(1)—-Written application for life insurance must be accepted as evidence of contract re- 
gardless of what agent intended to effect and applicant thought she had obtained. Terms 
of contract constitute measure of life insurer’s liability. New York Life Ins. 
McCreary. (U. S.) 

146(1)—Contract of credit insurance must be construed under common law. 
v. Charles Baker Co. Inc. (U. S.) 

146(1)—Terms of lawful insurance contract fix limits of insurer’s liability and conditions 
under which beneficiary may realize on policy. Price v. Inter-State Business Men’s 
Acc. Ass’n. of Des Moines, Iowa. (Wis.) 

(2). Language of policy. 

146(2)—Terms of insurance policy, if presenting no ambiguity, must be taken and under- 
need any to plain and ordinary sense. Johnson v. American Automobile Ins. 
° fe.) : 

146(2)_—-When language of provision in life ‘policy is plain and easily understood, it must 
be construed, as written therein. Word limiting ability in life policy will be considered 
as used in its ordinary popular sense. Kingsley v. American Central Life Ins. Co. 
(Mich.) 


146(2)—Words “furnish” “due” and “proof,” used in insurance policy, will be given or- 


dinary meaning in absence of meaning given in policy. American National Ins. 


Callahan. (Tex.) 
(3). Liberal or strict construction, 

146(3)—In case of ambiguity in insurance policy, it is construed to insured. New York 
Life Ins. Co. v. Torrance. (Ala.) 

146(3)—Of two inconsistent clauses in policy, clause more favorable to insured should be 
adopted. _McDaniel v. Missouri State Life Ins. Co. (Ark.) 

146(3)—Ambiguous insurance contract is to be construed most strongly against insurer and 
in favor of insured. Court will not expand language of insurance contract beyond 
its plain and ordinary meaning or add thereto. Rule that insurance policy is construed 
most strongly against insurer a only to language of policy and not to facts of 
case. Equitable Life Assur. Soc. of U. S. v. Pettid. (Ariz.). 

146(3)—Any ambiguity in insurance policy should be construed against insurer. Insurance 
policy will not be considered forfeited for nonpayment of premium, or otherwise, un- 
less reasonable construction of its terms so provides. Young v. Northwestern Mut. Life 
Ins. Co. of Milwaukee, Wis. (Ariz.) 

146(3)—Ambiguities and doubtful clauses in insurance policies must be most vrenaly 
construed against company preparing them. Gilbert v. Life & Casualty Co. 
Tennessee. (Ark.) 

146(3)—Forfeitures will not be enforced unless policy provisions admit 
construction. American Nat. Ins. Co. v. Chavey. (Ark.) 

146(3)—Accident policy should be liberally construed so as not to defeat, without necessity, 
claim for indemnity. Where accident policy contains language. susceptible of two con- 
structions, that which will sustain claim should be adopted. Accident policy provisions 
imposing conditions on insured to be performed in particular manner are strictly con- 
strued against insurer. Traveler’s Protective Ass’n. of America v. Stephens. (Ark.)1093 

146(3)—In construing life policies any doubt must be resolved in assured’s favor. 
Dietlin v. Missouri State Life Ins. Co. (Cal.) ..... 1199 

146(3)—Ambiguity in liability policy caused by insurer must be interpreted most favorable 
to insured. Antichi et al. v. New York Indemnity Ce. Coa) .. : 

146(3)—-Where life policy was ambiguous concerning period of grace ‘for payment of prem- 
ium, construction against insurer was required. Shinall v. Prudential Ins. Co. 
America. (Colo.) 

146(3)—Insurance policy must be construed | liberally in favor of insured and _ strictly 
against insurer. Treolo v. Iroquois Auto Ins. Underwriters. 5 

146(3)—Robbery insurance contract will be liberally construed in insured’s favor. 
et al. v. Fidelity & Casualty Co. of New York, (II1.) 

146(3)—Policy prepared by insured should not receive strained construction against insured. 

Ambiguous expressions in policy are resolved against insurer. United States Fire Ins. 

Co. of New York v. Banks of Wabash, Inc. (Ind.) 
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146(3)—Courts will construe insurance contract liberally to give it effect. 
policies creating forfeitures will be construed most strongly against 
Ocean Casualty Co. v. Wilkins. (Ind.) 

146(3)—Kentucky courts apply rule of very liberal construction in insured’s favor and 
abhor forfeitures. If possible, fire policy’s terms must be construed to render policy 
s ante) afford insured indemnity contemplated. Hartford Fire Ins. Co. v. Bryan 
et a y. 


146(3)—-Insurance contract must be given a most favorable to insured. Republic 
Life & Accident Ins. Co. v. Hatcher. (Ky.) 

146(3)—Generally, where language of insurance policy is ambiguous, or susceptible of 
different interpretations, construction should be most strongly against insurer. Terms 
of insurance policy cannot be enlarged or diminished by judicial construction. Johnson 
v. American Automobile Ins. Co. (Me.) 

146(3)—Court, in construing doubtful provision of policy, must adopt construction favorable 
to insured and consistent with purpose- C. & J. Commercial Driveway, Inc., v. 
Fidelity & Guaranty Fire Corp. (Mich.) 

146(3)—Insurance contracts are construed most strongly against party drafting contract, 
and most favorable to policyholder. Mutual Ben. Health & Accident Ass’n. v. Blay- 
lock. (Miss. ) 

146(3)—Ambiguous binding receipt, drawn up by insurer’s agent on its eon form should 
be construed against insurer. Hart v. Traveler’s Ins. Co. (N. Y.) Y 

146(3)—As applicable to rights under insurance policy, the law abhors a ‘forfeiture. In 
construing insurance contract prepared wholly by insurer, ambiguities or doubtful 
provisions should be construed most strongly against insurer. Savery v. Commercial 
Traveler’s Mut. Accident Ass’n of America. (N. og 

146(3)-——Insurance contract which is ambiguous as to render it susceptible ‘of two interpreta- 
tions should be construed most strongly against insurer. Kocak et al. v. Metropolitan 
Life Ins. Co. (N. Y.) 

146(3)—Where insurance policy is susceptible ‘of more than one interpretation, construction 
favorable to insured should be followed. Standard Accident Ins. Co. v. Cherry. (Ohio.) 

146(3)—“Theft”” and “robbery,” within automobile theft policy, must be construed favorably 
to insured if susceptible of more than one meaning insurer having selected such words. 
Nugent et al. v. Union Automobile Ins. Co. (Ore.) 

146(3)—That construction most favorable to insured be adopted “when ‘policy is susceptible 
without violence of two ee Weller et al. v. Grange Mutual Casualty 
Ins, Co. of Harrisburg. (Pa. 

146(3)—Where life policy is fairly aineidl of two different constructions that construction 
as 4 to insured will be adopted. Beckett v. Jefferson Standard Life Ins. Co. 


Conditions of 
insurer. 


146(3)—Doubtful language of insurance policies must be construed in insured’s favor. 
Thomason v. Abbeville Greenwood Mut. Ins. Ass’n. (S. : a6 

146(3)—Ambiguous policy provisions, conditions, or exceptions which tend to limit or 
defeat liability should be construed most strongly against insurer. Business Men’s 
Assur. Ass’n. v. Read. (Tex.) 

146(3)—Of two conflicting provisions in policy that favorable to insured will be enforced 
to exclusion of other. Wichita Falls Protective Ass’n. v. Lewis. (Tex.) : 

146(3)—-Ambiguous provision in policy will be construed most strongly against insurer. 
Blacknall v. Maryland Casualty Co. (Tex.) ... a : 

146(3)—Reasonable version of words most favorable to insured must be adopted — in 
construing ambiguous provision of insurance policy. Courts cannot seek strained, un- 
natural or unusual meaning of words, conveying single reasonable idea, when given 
usual meaning, in order to construe insurance policy as entitling inguret to indemnity. 
First Nat. Bank of Chattanooga v. Phoenix Mut. Life Ins. Co. (U 

146(3)—Courts will not strain themselves to find ambiguities in order A ‘apply rule that 
ambiguities must be resolved against insurer. Courts must enforce even harsh 
provisions of contract, if meaning is not doubtful. That different courts have placed 
different constructions upon similar language in insurance contracts does not necessarily 
render contract ambiguous. Orr v. Mutual Life Ins. Co. 

146(3)—Doubt as to meaning of language of life policy must be resolved in favor of insured. 
Atlantic Life Ins. Co. v. Pharr. (U. S.) 

146(3)—Unambiguous policy could not be extended to include protection ‘not within terms. 
Indemnity Ins. Co. v. Jordan. (Va.) 

146(3)—Policy should be so strictly construed as to thwart object of insurance. 
able Life Assurance Society of United States. (Wyo.) 

(4). Standard policy. 

146(4)—Policy containing in “substance” provisions of statute must contain every essential 
element, so that contract may be clear and unmistakable. Court may determine whether 
form of policy approved by superintendent of insurance complies in substance with 
— prescribing standard provisions. Kocak et al. v. Metropolitan Life Ins. Co. 
(ay a 

§ 151. ee TOGETHER POLICY AND ‘ACCOMPANYING PAPERS. 

n genera! 

151(1)—“‘Policy of insurance.”’ within statute providing that policy shall contain entire con- 
tract, was group life policy paid for by employer, and not certificate issued to em- 
ployee thereunder. Austin v. Metropolitan Life Ins. Co. (La.) 

151(1)—-When application for insurance policy, and articles of association are set out in 
certificate or made part thereof by proper reference, they form part of contract. Nastav 
v. Missouri Mut. Ass’n. (Mo.) 

151(1)—Written instrument, issued to insured should contain all terms of contract of life 
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insurance, whether such instrument is made up of policy alone, or of policy and 
application. First Texas Prudential Ins. Co. v. Pedigo et al. (Tex.) 
151(1)—Blanket cargo policy and certificate of insurance thereunder issued together make 
up contract of insurance. In so far as blanket cargo policy and insurance certificate 
later issued thereunder are conflicting, certificate is deemed modification of policy and 
controlling. St. Paul Fire & Marine Ins. Co. v. Pure Oil Co. (U. S.) 
(2). Application as part of policy. 
151(2)—False representations or warranties, in application for insurance cannot be relied on 
by insurer, unless copy of application is attached to policy. Lincoln Health & Acci- 
dent Ins. Co. v. Coslow. (Okla.) ..... 1114 
151(2)—Nondelivery of application with endowment policy did not preclude insurer from 
relying on application as part of contract. United Security Life Ins. & Trust Co. of 
Pennsylvania v. Massey et al. (Va.) 
151(2)—Statute enacted in 1903, requiring insurance contract to be accompanied by copy 
of application, held inapplicable to life policies issued after December 31, 1909. 
Provisions of application for life insurance are without any contractual force, unless 
application, or copy thereof, is made part of policy. First Texas Prudential Ins. 
Co. v. Pedigo et al. (Tex.) 
151(2)—Where application, not attached to, but referred to in, policy, provided that misre- 
presentations would invalidate policy, and policy provided that misrepresentations would 
avoid ee if made with fraudulent intent, latter clause prevailed, regardless of statute. 
Wichita Falls Protective Ass’n. v. Lewis. (Tex.) 1293 
151(2)—-That two life policies were issued on one application was immaterial where copy got 
application was attached to each policy. Subar et al. v..New York Life Ins. Co. (U. §.)1179 
$ 152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Where insurance association’s constitution and by-laws were expressly made part 
of accident policy, policy, constitution, and by-laws must be construed together. 
Traveler’s Protective Ass’n. of America v. Stephens. (RGR ods ..1093 
152(1)—Article of association and by- laws of insurance company cover all provisions of 
insurance contract not provided for in application for certificate. In case of conflict 
between provisions in articles of association and by-laws of insurance company and 
those of policy, latter prevail. Nastav v. Missouri Mut. Ass’n. (Mo.) 
(2). Effect of change or amendment of charter or by-laws. 
152(2)—By-law, authorizing windstorm insurance of property subject to terms and conditions 
of by-laws existing and thereafter amended held not to authorize impairment of out- 
standing contracts. Mutual insurance company’s policy referring to by-laws held sub- 
ject to existing by-laws. Insured agreeing to be bound by by-laws of mutual wind- 
storm insurance company, which were subject to amendment, held not bound absent 
express agreement by subsequent amendment decreasing risk. Partridge et al. v. 
Michigan Mutual Windstorm Ins. Co. (Mich.) 
(3). Statutes and ordinances, 
152(3)—-Statute providing every life policy shall provide for extended term insurance on 
insured’s default after three years’ payments is part of every life policy whether in- 
a therein or not. Equitable Life Ins, Co. of Iowa v. Horner et al. (Ind.) 1216 
152 Valued policy statute must be read into every contract of fire insurance. Riddick 
ye al. v. Yorkshire Ins. Co. et al. (Tenn.) Lae 1348 
152(3)—-Statutory provisions respecting terms of insurance ‘policies in Wisconsin may ‘not 
be abrogated by agreement. Lundin v. Aitna Ins. Co. (U. S.) ; 
152(3)—Statute providing that insured’s misrepresentation will not defeat policy unless 
made with intent to deceive, or increasing risk, must be read into every policy issued 
by foreign companies doing business in state. New York Life Ins. Co. v. Simons 
me a. 5. CE: SD wes / ; 1174 
152(3)—Whether law construing liability policy to contain certain conditions is incor- 
porated into policy is immaterial since law must be considered en therein. 
Heinzen v. Nuprienok et al. (Wis.) 
§$ 152%. 
152%4—Rule adopted by state road commission, requiring indorsement on indemnity policies 
issued to taxi were, has effect of law. American Fidelity & Casualty Co. v. Big 
Four Taxi Co. (W. Va.) 
§ 155. EVIDENCE TO AID CONSTRUCTION. 
155—No presumption exists that parties intended that life policy provision that total dis- 
ability existing continuously for not less than three months shall be presumed to be 
permanent should be rebuttable presumption. Dietlin v. Missouri State Life Ins. Co. 
(Cal.) : ‘aes eee ; 
$ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Beneficiary stands in insured’s shoes and is bound by policy issued. Missouri State 
Life Ins. Co. v. Ross. (Ark.) 
156(1)—Both parties to insurance contract are bound by terms thereof. Young v. North- 
western Mut. Life Ins. Co. of Milwaukee, Wis. (Ariz.) 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
$ 163%. —— IN GENERAL. 
163%2—Damage to finished cast iron merchandise held not excluded from protection of fire 


policy by provision excluding “pig iron and cast iron.’ Pacific —_— Inc. v. Allied 
American Underwriters, et al. (Cal.) ‘ : 
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16314—Fire policy held to cover only crude petroleum and products and not tanks contain- 
ing oil. Crystal Oil Refining Corporation v. Royal Ins. Co. Ltd. (La.) 

§ 165. ——- DESCRIPTION OF LOCATION. 

165—Description of land on which insured building is situated is only nominal part of 
insurance contract. Thielbar Realties Inc. v. National Union Fire Ins. Co. (Mont.).. 131 

§ 169. PERSONS COVERED BY LIFE OR ACCIDENT INSURANCE. 

169—Point not raised in lower court and expressly waived is not available on appeal. 
Werner et al. v. Commonwealth Casualty Co. (N 


§ 175. COMMENCEMENT OF RISK. 

175—Date of issuance of automobile liability policy held prima facie same as day policy 
went into effect. Ft. Dearborn Ins. Co. et al. v. Heaton. (Ala.) sig Shi omy aueay a 

175—Under facts, period of grace for payment of premium in ambiguous, antedated lite 
policy should be construed to run year after date of delivery, and not from date of 
policy. Shinall v. Prudential Ins. Co. of America. (Colo.) . : : ..+-1206 

175—Life policy runs from date of delivery and not from date of policy, where delivery 
was held up until full payment of first year’s premium. Klinkhardt et al. v. Crescent 
Ins. Co. (Mo.) 61 

175—Effective date of group life policy held date of its issuance, though individual cer- 
tificates were delivered and first premium paid two days later. Although insurer, after 
accepting application, attached riders to policy making premiums payable semiannually 
instead of annually, insurance contrct was effective from acceptance of application. 
Rowland v. Missouri State Life Ins. Co. (Mo.) ee 
-Binding receipt, declaring insurance effective from date thereof, if money received paid 
first premium, insured applicant’s life from such date until policy was issued or risk 
declined. Hart v. Traveler’s Ins. Co. (N. Y.) wdc ‘ 

Policy became effective on effective date provided for by policy immediately over 
signature of company’s authorized officers, regardless of date of delivery and repug- 
nant clauses in application. New York Life Ins. Co. v. Clutts. (Ohio) 5 ..1281 
Under provision that policies should be in force upon insurer’s approval of application 

“without changes of amendment,” effective date of policies, as respects computation of 
period covered by premium payments, held date of delivery and acceptancy by insured 
of policy changed from application terms. Haynes v. Midland Mutual National Life 
Ina. Co. (8. Di) : ‘ yo aoe eae fe 1283 
-Where, when indemnity policy issued insured was actually engaged in operation of 
bus line, insurer’s liability attached, notwithstanding insured was not licensed and 
railroad commissioners had not approved policy. Hipp v. Prudential Casualty & Surety 
Co. of St. Louis, Mo. (S. D.) ; opnieats ward : ; gah , .1401 

175—Whsre insured was injured in 1926, and permanency of disability was determined 
after November 1, 1929, permanent disability dated from 1926 preventing recovery on 
rider effective November 1, 1929, increasing amount for permanent total disability. 
Connecticut General Life Ins. Co. v. Bertrand. (Tex.) ... 

175—Parties to insurance contract may stipulate that it shall be effective at given time or 
on happening of designated event. Subar et al. v. New York Life Ins. Co. (U. S.) ..1179 

§ 176. TERM AND DURATION OF RISK. 


§ 177. —— TERM FIXED BY POLICY IN GENERAL. 

177—That semiannual premiums substituted by riders for original annual premiums totaled 
slightly more did not extend term of insurance. Rowland v. Missouri State Life Ins. 

537 

177- 
1st., following first assessment after insured’s death, remained effective until then, 
though executor’s failed to pay assessment within required time. Thomason et al. v. 
Abbeville Greenwood Mut. Ins. Ass’n. (S. C.) 1083 

§ 179%. LOANS ON POLICIES. 

179'4—Proceeds of life policies, assigned to insurer as security for loans became _ benefic- 
iary’s property, subject to insurer’s claims, on insured’s death. Russell v. Owen 
Ohm GM GG haste coettes 3 ass ca ta ana ao a aon ad 1278 

1791%4—Under agreement between officer, corporation, and life insurance company, pursuant 
to which life policy was issued on life of officer to secure loan made to corporation, 
corporation to pay premiums, corporation held vested with equitable ownership of cash 
surrender value. On notice by corporation to insurer to terminate life policy on 
officer securing loan to corporation, in request to apply cash surrender value to debts 
and refusal to pay further premiums, olicy became terminated as between corporation 
and insurer. Williamson Paint Mfg. Co. v. George Washington Life Ins. Co. et al. 
(W. Va.) 


VI. Premiums, Dues and Assessments. 
§ 180. NATURE AND GROUNDS OF OBLIGATION. 


180—As respects insured’s liability for credit insurance premium after termination of 
policy 34 months after it became effective, premium held not apportionate. Thomas 
et al. v. Charles Baker Co. Inc. (U. S.) .. 

§ 181. RIGHT OF INSURER TO PREMIUMS. 

181—Disallowance of claim against county for premiums held improper, where county 
accepted policies and retained them to expiration of their respective periods. Zurich 
General Accident & Liability Ins. Co. Ltd. of Zurich, Switzerland v. Board of 
Sup’rs. of Sullivan County. (N. Y.) 439 


181—Insurer’s failure to pay loss incurred after termination of credit policy 
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preclude it from recovering unpaid balance of annual premium. Thomas et al. 
Charles Baker Co. Inc. (U. S.) 

§ 183, AMOUNT OF PREMIUMS. 

183—Credit policy provision for adjustment of premium aid if gross sales during pelicy 
term fell below certain amount held inapplicable, where sales fell below such amount 
because of termination of policy by receivership. Thomas et al. v. Charles Baker 
Co. Inc. (U. $.) 

$ 186. PAYMENT OF PREMIUMS. 

(2). Time of payment. 

186(2)—Purpose of statute providing life insurance premiums except first shall be payable 
in advance held to prevent insurance not paid for. Young v. Northwestern Mut. Life 
Ins. Co. of Milwaukee, Wis. (Ariz.) 

186(2)—Date fixed in life policy as due date of premium governed as respected lapse of 
ee. rather than date policy was delivered. Cantey v. Philadelphia Life Ins. Co. 
(S. ) 


(3). ‘Payment to agent or broker. 
186(3)—Testimony of mutual insurance agent, whose dividends would be increased or 
diminished according to results of case, that insured had never paid premium, held 
improperly admitted, since relating to transaction with deceased. Range et al. v. 
Mutual Life Ins. Co. of New York. (Ia.) 
186(3)—Insured’s delivery of premium check and notes payable personally to insurance 
agent merely authorized to deliver policy and collect premiums and subsequent payment 
thereof held not payment to insurer. Manhattan Wet Wash Laundry Co. Inc. v. 
Guardian Casualty Co. (N. Y.) 
5 Payment by note. 
186(5)—Giving of notes by insured and acceptance thereof by insurer constituted — 
of premiums. Guaranty Income Life Ins. Co. v. Ball et al. (La.) 
186(5)—Generally, note given for premium when due is not violative of contract provision “of 
statute providing policy shall constitute entire contract between parties. Under life 
policy requiring prompt payment of premiums, insurer could take note for premiums, 
with authorization, to apply cash surrender value of policy to payment of note when 
policy lapsed, thereby preventing surrender value from extending policy beyond insured’s 
death. Toole v. National Life Ins. Co. of the United States of America. (Wash.) ..1309 
$ 188. ACTIONS FOR PREMIUMS. 
(1). In general. 
188(1)—Failure of insurer to carry out representations made by agent and not incorporated 
in written application for insurance could not defeat recovery on notes given as pay- 
ment of premiums. Guaranty Income Life Ins. Co. v. Ball et al. (La.) 
(2). Pleading and evidence. 
188(2)—In action on premium notes, defense of failure of consideration because of failure 
to receive stock in insurance company held not supported by provision in application 
authorizing holding cash dividends accruing on policy as payment of stock company. 
In action on premium notes, defense being failure of consideration because of non- 
delivery of policies, evidence held to show defendants knew of delivery of policies to 
third person for safe-keeping. Guaranty Income Life Ins. Co. v. Ball et al. (La.) 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT 
191-——-Farmers’ mutual insurance company without by-law authorizing assessments for losses 
anticipated in following year could not make such assessments, notwithstanding statute 
permits such by-law. Generally insurance plan for farmers’ mutual fire insurance com- 
panies does not contemplate that members shall pay for losses except during member- 
ship. Farmers’ mutual fire insurance company without by-law authorizing assessments 
for losses anticipated in following year and having on hand sufficient money to pay 
accrued losses and expenses held unauthorized to make assessments calculated to bring 
in sum over three times amount of accrued losses and expenses. Farmers’ Mutual 
Fire Ins. Co. v. Meyer. (Mo.) : ; 
$ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 
195(2)—That notice of assessment erroneously designated number of insured’s policy, held 
not to excuse failure to pay assessment, as regards right to recover for renee 
loss. Anderson v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) 
195(2)—Notice of assessment reciting purpose to pay unpaid and future losses and ex- 
penses held not notice of “‘eeneral assessment” as distinguished from “‘special assess- 
ment. Farmers’ Mutual Fire Ins. Co. v. Meyer. (Mo.) ..... 1061 


§ 198. ee OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
. Avoidance or forfeiture of policy. 

198(5)—General Agent who issued automobile policy for own benefit held entitled to return 
of premium and interest where principal defeated policy for agent’s fraud. Gilmore v. 
Eureka Casualty Co. 1.) 

(6). Actions. 

198(6)—Evidence held to show as matter of law that insured persons, claiming agent mis- 
represented life policy, failed to rescind within reasonable time. One suing for pre- 
miums paid on life insurance policies has burden of showing rescission of contract 
before suit was filed. Insured, after receiving life policy the second time, could not 
lead insurer to believe that he was satisfied, and then pevndione his action by filing suit 
after months of delay. Raker v. Service Life Ins. Co. (Mo.) 

198(6)—Insurer suing to recover for premiums paid during alleged disability must allege and 
prove that he has performed all conditions of policy to be performed or that performance 
has been waived. Epstein v. Mutual Life Ins. Co. of New York. (N. Y 
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VII. Assignment or Other Transfer of Policy. 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Insured may assign ordinary life policy in payment of debts without beneficiary’s con- 
sent. Changes of beneficiaries and assignments of life policies by insured to creditor 
without consent of beneficiary, who was insured’s wife, held valid. Hawks v. Mobley, 
Superintendent of Banks et al. (Ga. 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Paper executed by insured reciting that he sold, transferred, and assigned life policy, 
held valid assignment, though insurer did not enter assignment on policy. Hawks v. 
Mobley, Superintendent of Banks. (Ga.) 

§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 

212—That bank president executed changes of beneficiaries and assignments of life policies 
to bank, as result of pressure and promise to lighten punishment on plea of guilty to 
embezzlement charge, held not to show “duress” invalidating transfer. Changes of 
beneficiaries and assignments of life policies by officer to bank in partial restitution for 
defalcations held not void, where promise of aid to lessen punishment referred only to 
aid following plea of guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.).... 

212—Formal requirements for assignment of life insurance policy may be waived only 
where it appears beyond question that insured not only intended to assign, but did 
everything he was in position to do to evidence and give effect to such intention. 
Southern Lumber Co. v. Pearce. (U. S 

§ 214. TRANSFER WITHOUT FORMAL 

214—Fire policy may be assigned without formal written assignment, transferring in- 
sured’s interest, where farm machinery dealer contracted to insure goods purchased 
under conditional sale, and all other merchandise with loss payable to seller, seller 
not having acquired lien on other merchandise or assignment of policy held not to 
have acquired any interest in insurance thereon. Implement Dealers’ Mut. Fire Ins. 
Co. v. Myron et al. (N. D.) 

§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 

$ 222. TRANSFER AS COLLATERAL SECURITY. 

222—Where life policy was assigned and delivered as security for debt of insured, and 
beneficiary joined in assignment, and insurer consented thereto, creditor, on insured’s 
default, held entitled to maintain action against insurer to apply cash surrender and 
investment values of policy in satisfaction of indebtedness. Bank of Idana v. Illinois 
Life Ins. Co. (Kan.) aaa Sa 

222—-Purchase at public sale by judgment creditor of policy on judgment debtor’s life held 
in pledge succeeded to all rights of insured under policy, including power to change 
beneficiary. Where pledged policy reserves power to change beneficiary, insurer cannot 
object to change of beneficiary by purchaser at public sale. Citizens’ Bank v. Pan- 
American Life Ins. Co. et al. (La.) by th ia 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Liability policy issued under statute on automobile owner’s conviction as drunken 
driver held cancellable only as_ statute provides, though conviction was reversed. Ken- 
nedy v. Indemnity Ins. Co. of North America. (N. J.) ‘ 

§ 229. NOTICE TO CANCEL. 

- (1). Necessity of notice. ys s ‘ . 

229(1)—Insurer’s reduction of insurance coverage under fire policy held ineffective for 

failure to give to insured 10 days’ notice required for cancellation of policy. Puffer 


v. State Mutual Rodded Fire Ins. Co. (Mich.) .............. pwdtague cee 


(2). Sufficiency of notice in general. < 

229(2)—Mailing notice of cancellation by registered mail with request for return receipt 
held insufficient to effect cancellation, in absence of delivery. Werner et al. v. Com- 
monwealth Casualty Co. (N. J.) 

(4). Authority of agent to waive notice. , i 

229(4)—Common agent of two insurance companies held without authority to cancel fire pol- 
icy on one company at insuter’s request and issue policy in another company unknown to 
insured, where insured did not ratify act of common agent of insurance companies in 
canceling fire policy in one company and issuing policy in another, insured was entitled 
to recover against original, not substituted insurer. Jernigan v. National Union Fire 
Ins. Co. (N. : : ; 

229(4)—Insured authorizing agent to obtain insurance gave subagent right to waive notice 
of cancellation of policy, replaced Ly other insurance before delivery thereof by 
subagent. Lavoie v. North British & Mercantile Ins. Co. (N. H.) 5 

§ 235. EVIDENCE OF CANCELLATION. 

235—Cancellation of life policy not alleged or proved wrongful or illegal is presumed 
lawful. Baker v. Travelers’ Ins. Co. (N. C.) 

§ 236. OPERATION AND EFFECT OF CANCELLATION. 

236—Group life policy insuring employee if death occurred during its continuance did not 
authorize recovery where beneficiary showed cancellation before insured’s death, not- 
a ening disability occurred during continuance. Baker v. Travelers’ Ins. Co. 


§ 
; 


right of action accrues to insured for breach of contract. Lincoln Health & Accident 
Ins. Co, v.. Coslow. (Okla.) 
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237—In action against insurer for damages for inception, and putting in operation, of 
fraudulent design to compel lapse of policies by refusing to accept premiums, com- 
plaint, held not demurrable. Wilkes et al. v. Carolina Life Ins. Co. (S. C.) ......102i 

237—Petition in action on accident policy affirmatively alleging contract had been fully ex- 
ecuted by insured did not state cause of action for damages on account of injury for 
period of life expectancy. Petition for recovery on accident policy to state cause of 
action for damages for period of life expectancy, must allege facts supporting cdn- 
clusion that insured had abandoned contract. Parks v. Maryland Casualty Co. (U. §.)1091 

§ 2358. RIGHT OF INSURED TO SURRENDER IN GENERAL. 

(1). In general. 

238(1)—-Employer had right to cancel group life policy issued to employer for employees and 
thereby terminate any rights of employee or his beneficiary thereunder. Austin v. 
Metropolitan Life Ins. Co. (La.) 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Insured’s mailing his letter expressing decision to take surrender value of life policy 
held election for cancellation preventing recovery on policy, although check for surrender 
value was not received until after insured’s death. Tucker v. Equitable Life Assur. 
Soc. of the United States. (La.) 

240—Insured’s delivery of life policy to local agency with written request for cancellation 
of supplementary contract providing for double indemnity, and agent’s transmission 
of request and policy to home office, held not to release insurer from double liability, 
where insured died before request reached insurer’s home office. Insured’s release of 
insurer, contained in written request for cancellation of double indemnity provision, 
held ineffective, where release was not received at insurer’s home office until after in- 
sured’s death. Lafaro v. John Hancock Mutual Life Ins. Co. (N. Y.) 

§ 248. RESCISSION BY INSURED OR BENEFICIARY. 

248—Insured persons claiming insurance agent misrepresented life policy was required to 
rescind contracts within reasonable time. Raker v. Service Life Ins. Co. (Mo.) 

§ 249. ACTION FOR RESCISSION. 

249—In suit to cancel life policies, evidence held not to establish fraud of insured in 
answering questions in application. New York Life Ins. Co. v. Halpern. (U. S.) 

249—-Evidence warranted finding that insured concealed epileptic condition to deceive in- 
surer, justifying decree avoiding provision for disability benefits. Evidence warranted 
finding that insurer, by accepting premiums without full knowledge of insured’s medica! 
history as to epileptic attacks, did not waive any fraud by insured in obtaining life 
policy. Kaffanges v. New York Life Ins. Co. (U. S.) .. See 

249—In cancellation suit, evidence required finding that insured’s concealment of heart 
attack and medical treatment occurring three weeks before application constituted fraud 
avoiding policies. New York Life Ins. Co. v. Webber et al. (U. S.) ............ 1172 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 

(A) GROUNDS IN GENERAL, 

§ 252. REPRESENTATIONS. 

§ 253., —— IN GENERAL. 

253—‘‘Reprcsentation,” as distinguished from condition or covenant, precedes insurance 
contract, and is inducement for its making and incidental thereto. There can be no 
retroactive representations, as in application for insurance policy. Insurance contract 
may contain stipulations which, though not signed by insured, constitute representations 
within statute, and have same effect as if stated in application. Globe Indemnity 
Co. v. Daviess. (Ky.) 

253—Statute providing that statements in application for insurance shall be deemed repre- 
sentations held applicable to policy. Yorkshire Ins. Co. v. Kirtley. (Ky.) ‘ 

253—Provision that fire policy shall be void if insured has concealed or misrepresented any 
—, fact concerning insurance is valid. Williams et al. v. Connecticut Fire Ins. 
oO. Q 0.) kia ° re 2 : 

253—Life insurance policy will be avoided by misrepresentation in application made part 
of policy, if material and fraudulently made. Prudential Ins, Co. of America v. 
eonmes: etial., (CR J.)).s ccex05 Pg horas sae a eee a 1255 

253—To avoid life policy for misstatement, constituting representation only, in application, 
insurer must show falsity, applicant’s knowledge and fraudulent intention, materiality 
to risk, and insurer’s reliance thereon. Johnson v. New York Life Ins. Co. (S 

§ 254. ——- FALSITY. f 

254—Insured is not bound by exact letter of statement constituting representation, for it 
need not be literally true. Globe Indemnity Co. v. Daviees. (Ky.) 414 

§ 255. MATERIALITY. 

255—Representation is material when communicating any fact important to matter of risk 
that may be reasonably supposed to influence insurer’s judgment in undertaking risk 
of calculating premium. In determining effect of false representations, question is not. 
what particular company would do, but whether, acting reasonably according to usual 
custom of companies writing similar insurance, it would have issued policy if truth were 
known. Globe Indemnity Co. v. Daviess. (Ky.) 414 

255-——Representation collateral to contract will not avoid insurance policy even if untrue, 
unless fraudulently made. Hudson Casualty Ins. Co. v. Garfinkel et al. 4 

255—Representation in application for life policy is ‘“‘material to risk” if reasonably in- 
fluencing insurer in making contract, estimating risk, or determining premium. Pru- 
dential Ins. Co. of America v. Holmes et al. (N. J.) 1255 

255—In application for life policy, representation which 
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believes will influence insurer in fixing premiums or rejecting risk constitutes “material 
representation.” Johnson v. New York Life Ins. Co. (S. C.) 

255—Questions propounded to applicant for insurance in application tending to elicit reply 
naturally influencing judgment of underwriter are material. New York Life Ins. Co. 
v. Bullock et al. (U. S.) Sadek aacaine oe 

255—Specific answer required in application for life ‘policy is ‘material, and, if false, war- 
rants forfeiture. Leadman v. AStna Life Ins. Co. Va.) 

§ 256. EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—Life policy is not avoided by mere falsity of statements of fact, constituting 
representations only, in application. Johnson v. New York Life Insurance Co. . a 

256(1)—Misrepresentation contained in application for life policy, if material and affecting 
risks assumed, defeats insurer’s liability, First Texas Prudential Ins. Co. v. Pedigo 
et al. (Tex.) 

(2). Knowledge and intent of applicant. 

256(2)—False representations, though innocently made, defeat recovery under policy, 
material to risk. Globe Indemnity Co. v. Daviess. (Ky.) 

256(2)—False statement in application for insurance policy or proof of loss must have 
been intentionally made for purpose of deceiving or defrauding insurer to invalidate 
policy. Home Ins. Co. of New York v. Stroud et al. (Ky.) 

256(2)—False statements in application, even though material, are not ground for avoid- 
ing life policy, unless made with intent to deceive or relating to matter of which 
applicant was consciously ignorant. Shapiro v. Metropolitan Life Ins. Co. (N. J.) 

256(2)—In equity suit, insured’s alleged misrepresentation, if materially, affecting accept- 
ance of risk or hazard assumed, held under terms of application, ground for canceling 
policy, though innocently made. A®tna Life Ins. Co. v. Sussman. (N. 

256(2)—Where sickness and disability policy provides that insured’s statements should ‘be 
construed as representations, insurer, to be entitled to rely on representations in ap- 
plication as defense, must show that statements were willfully false, fraudulent, and 
misleading, and made in bad faith. Lincoln Health & Accident Ins. Co. v. Coslow. 


(Okla.) 


257. CONCEALMENT 
258. IN GENERAL. 

258—Failure to disclose facts of which applicant for insurance is ignorant will not warrant 
avoiding policy. Travelers’ Ins. Co. of Hartford, Conn. v. Byers. (Cal.) ; 

§ 261. EFFECT. 

261—Insured’s failure to disclose conditions affecting risk of which he is aware makes 
es voidable at insurer’s option. New York Life Ins. Co. v. Cohen et al. 
1 

261—Insured’s fa \ilure to disc lose mz ateriz al matter s inquit red about by insurer and known. to 
applicant will invalidate policy without proof of conscious design to defraud. New 
York Life Ins. Co. v. Bullock et al. (U. S.) 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—False statements, fraudulently made by insured with knowledge of their falsity, have 
same effect as warranties. Harper v. Bankers’ Reserve Life Co. (Ark.) 

262—False representations, if fraudulently made, defeat rooosery under policy regardless of 
their materiality. Globe Indemnity Co. v. Daviess. (Ky.) 

262—Insurer will not be held liable on policy when its consent results from material fraudu- 
lent representations which beneficiary helped to make effective. Lucas v. American 
Bankers’ Ins. Co. (La.) oe 

262—Court of Chancery has cognizance of matters involving all classes of fraud. Court 
of Chancery has jurisdiction of bill for cancellation of life policy on ground it was 
obtained by fraud, whether allegations are of legal or equitable fraud and irrespective 
of quantum of proof, as respects claim of adequacy of defense at law. Prudential 
Ins Co. of America v. Merritt-Chapman & Scott Corporation. (N. J.) 
263. WARRANTIES. 
264. —— IN GENERAL. 

(1). In general. 

264(1)—That policy designated as warranties statements that no robbery insurance carried 
by insured had been canceled, and no loss sustained within five years, did not make 
them warranties; statute providing otherwise. Globe Indemnity Co. v. Daviess. (Ky.) 

§ 265. DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—“‘Warranty,” unlike representation, is part of insurance contract itself, on literal 
truth of fulfillment of which validity of entire contract depends. Globe Indemnity 
Co. v. Daviess. (Ky.) 

265—In contracts of insurance, representation is part of preliminary proceedings which 
propose contract, and warranty or condition is part of contract when completed. Hudson 
Casualty Ins. Co. v. Garfinkel et al. (N. J.) wees 


§ 266. WARRANTIES AS PART OF CONTRACT. 

266—Liability insurance policy issued to automobile owner is in itself notice to owner of 
warranties contained therein. Hudson Casualty Ins. Co. v. Garfinkel et al. (N. J.) 

§ 268. EFFECT OF BREACH. 

268—Validity of insurance contract depends on truth or fulfillment of warranty and con- 
ditions. Hudson Casualty Ins. Co. v. Garfinkel et al. (N. J.) 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Assured’s breach of alleged warranty that truck was 1930 model held not to avoid 


1455 


65 


1389 


1114 


486 


18 


927 





The Insurance Law Journal, Vol. 79 


policy, where value of truck was same. Alexander v. Home Ins. Co. of New York. 


(La.) 
§ 281. AMOUNT OR VALUE. 
281—Misrepresentation as to cost of automobile held breach of warranties voiding ore: 
Camden Fire Ins. Ass’n. v. R. IL. McNair. (Miss.) 
§ 282. TITLE OR INTEREST OF INSURED 
Construction and effect of provisions of policy. 
282(1)—Provision voiding policy, unless insured was unconditional owner, held to mean 
only that insured’s interest was unconditional and not contingent, where policy w s 
issued to protect only materialman’s interest. American Equitable Assurance Co. v. 
Powderly Coal & Lumber Co. (Ala.) 
282(1)—Ownership of automobile is “sole and unconditional” within liability policy, when 
no one other than insured has any interest in property as owner and when, title is 
not conditional. Hudson Casualty Ins. Co. v. Garfinkel et al. (N. J.) : 
(2). Character of title or interest in general. 
282(2)—Owner who delivered deed to grantee on oral condition to withhold deed from 
record until grantor’s death held precluded from recovering under fire policy requiring 
unconditional ownership. Totten et al. v. National Ben Franklin Fire in C 
Pittsburgh, Pa. (N. J.) 
282(2)—Where automobile covered by liability insurance policy was purchased by insured 
under conditional sales contract, insurer, having no knowledge thereof, held entitled to 
cancellation of policy under sole and unconditional ownership clause. Hudson ew 
Ins. Co. v. Garfinkel et al. (N. ; 
(13). Vendor and purchaser of personal property. 
282(13)-—Fire policies held not rendered void by provisions requiring insured ime sole 
ownership where persons insured had exclusive possession of personally covered; only 
small balance of purchase price remaining — etianes et al. v. Norwich Union 
Fire Ins. Society Ltd. (Cal.) EK Nate ee 
§ 283. INCUMBRANCES. 
(1). In general. 
283(1)—Agent’s knowledge concerning agency business, acquired prior to appointment, is 
principal’s knowledge provided agent has, or must have had, it in mind at time of 
transaction. Sufficiency of evidence, to raise issue as to agent’s knowledge of breach of 
condition of fire policy held waived by issue submitted by insurer. Fleming v. 
Insurance Co. of North America. (Mo.) 


§ 286. SPECIAL CIRCUMSTANCES AFFECTING RISK. : 

286—Statements in robbery policy that insured had not sustained loss by robbery within 
five years, and that no similar policy had been canceled, held equivalent to representa- 
tions within statute. Globe Indemnity Co. v. Daviess. (Ky.) 

§ 288. OTHER INSURANCE. 

(1). In general. 

288(1)—Where life policy was obtained without insured’s knowledge, beneficiary could 
recover on policy subsequently issued to insured, under another name he customarily 
used, by same insurer, despite stipulation of policy. Harris v. Louisiana Industrial 
Life Ins. Co. (La.) ; 

(C) MATTERS RELATING TO PERSON INSURED. 

§ 290. AGE. 

290—Provision in policy for payment of amount which premium would purchase of mature 
age held inapplicable where age was understated in application by about 30 ~— Lucas 
v. American Bankers’ Ins. Co. (La.) es 

§ 291. HEALTH AND PHYSICAL CONDITION. 

(1). In general. : 

291(1)—Insurer, in life policy void for insured’s pregnancy, may rely upon representations 
of women — as to their pregnancy. First Texas Prudential Ins. Co. v. Mar- 
tinez. (Tex.) 

291(1)—Insured’s misrepresentation in application for life ‘policy ‘that he had not suffered 
from disease, and had not within five years consulted physician, held material. Insured’s 
misrepresentation that he had not suffered from_disease and had not consulted ebrsices 
rendered policy voidable at insurer’s option. tna Life Ins. Co. v. Bolding. (U. 

291(1)—Insurer held entitled to know facts respecting insured’s disease and nations 
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by physician though not contributing to death, New York Life Ins. Co. v. —— 


e al. (U. S. nth ee eee ee 
(3). Knowledge and intent of applicant. 
291(3)—Falsity of insured’s statements of what he honestly believed to be true regarding 
his physical condition does not avoid policy providing that his statements shall be 
deemed representations. Harper v. Bankers’ Reserve Life Co. (Ark.) 
291(3)—Applicant’s false representations regarding health history held material voiding 
life policy, though made in good faith, and though applicant may not have had any 
disease mentioned in application. Thompson v. Metropo Han Life Ins. Co. (Ga.) 
291(3)—That insured believed he was cured would not excuse misrepresentations respect- 
ing treatment by physician which he knew were material in determining risk. New 
York Life Ins. Co. v. Simons et al. (U. S.) . 
(4). Representations as to the existence of specific ‘diseases. 
291(4)—Insurer held entitled to know, as material facts, whether applicant for life policy 
had ever consulted physician or suffered ailment or disease of brain or nervous system. 
Kaffanges v. New York Life Ins. Co. (U. S.) ‘ athe 
291(4)—Obtaining life policies by misrepresentations respecting consulting physician and 
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sugar in urine, intended to deceive, and deceiving, insurer, held to avoid policy, though 
risk was not thereby a increased. New York ‘Life Ins. Co. v. Simons et 
a 5 ea 


pad tac eyed aay SE RW ee Wear ae aE Aoaa oe be aie fh Sukie Aa le ee ody eee 
291(4)—Insured’s false answer to question in application for life policy whether he had 
consulted physician for, or suffered from, disease of blood vessels or kidneys, held to 


warrant forfeiture. Leadman v. A®tna Life Ins. Co. (W. Va.) ......... ccc cece ees 308 


(5). Good or sound health. 
291(5)—One affected with cancer is not in “sound health” within meaning of insurance 
Life & Casualty Ins. 


contract containing warranty as to sound health. Champion v. 
rend iach tparA le -0 4 5:8 Xb Gua, 3 weed Wal ae ot oes es ee a 451 
291(5)—Answer concerning applicant’s health that she “i 


Co. of Tennessee. (Ala.) 

was “in bed part of the time” 
held to mean that she was not in good health. Lee v. Mutual Protective Ass’n. of 
Texas. (‘Tex.) 
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(6). Serious or temporary diseases. 

291(6)—Failure of application to disclose slight cold and slight attack of influenza held 
not ‘fraudulent concealment of _— illness. Travelers’ Ins. Co. of Hartford, Conn. v. 
Byers. (Cal.) . Sa cenednd eweekae the. sid aici tealbtare era xatee sane s ae 

§ 292. MEDICAL ATTENDANCE. 

292—-Representation that applicant for insurance had not received medical treatment during 
last five years held material misrepresentation, where she was treated for tuberculosis 
two years previously. Beneficiary’s misrepresentation in application for insurance on 
wife’s life regarding medical treatment of wife during last five years would vitiate 
policy. First Nat. Life Ins. Co. of America v. Rector. (Ala.) 941 

292—‘‘Medical advice or attention” refers to advice or 





attention for some ailment which 

would affect insured’s general soundness or healthfulness. Travelers’ Ins. Co. of Hart- 
ford, Conn. v. Byers. (Cal.) PUA SAH re Pant AP aes p : , .. 486 

292—-False statement in application for life insurance relating to having consulted physic- 
ian, held material, avoiding policy, if knowingly and willfully made. Pruderttial Ins. 
Co. of America v. Holmes et al. (N. J.) 


292—Insured’s representation in application for life policy that he had not suffered from 
disease, and had not within five years consulted physician, held material. Insured’s 
misrepresentation that he had not suffered from disease and had not consulted physician 


rendered policy voidable at insurer’s option. A%tna Life Ins. Co. v. Bolding. (U. S.) 235 
292—-Insurer held entitled to know, as material facts, 
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whether applicant for life policy had 
ever consulted physician or suffered silment or disease of brain or nervous system. 
Kaffanges v. New York Life Ins. Co. (U. S.) 923 
292—-False answers by insured, in application, respecting consultation with physician within 
previous five years warranted cancellation of life policy. New York Life Ins. Co. 
v. Bullock et al. (U. S.) 928 
292—-Insured’s false answer to question in application for life policy whether he had con- 
sulted physician for, or suffered from, disease of blood vessels or kidneys, held to 
warrant forfeiture. Leadman v. AStna Life Ins. Co. (W. Va.) ........... uaa okar ae 
§ 298. INTEREST OF ASSURED OR BENEFICIARY. 
298—That insured designated beneficiary as insured’s sister, when she was not his sister, 
held to render policy void. Globe Life Ins. Co. of Illinois v. Miller. (Ind.) 42 





X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 
or Condition Subsequent. 


(A) GROUNDS IN GENERAL. 





























§ 306. CONDITIONS SUBSEQUENT. 

§ 309. —— EFFECT OF BREACH. 

309 an of material warranty by insured avoids policy. Gilmore v. Eureka Casualty 
CORD cccenebins 
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309—Statute controlling represent: ations is inapplicable to executory stipulations or prom- 
issory warranties contained in insurance contract as conditions subsequent. Globe 
Indemnity Co. v. Daviess. (Ky.) ... 
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§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 
310(2)—Insured’s failure to object to correctness of insurer’s notification of lapse of policy 
constituted acquiescence in forfeiture of policy. Missouri State Life Ins. Co. v. Ross. 
(Ark.) ; ; caak 475 
310(2)—Notice advising insured of amount of 





overdue assessment and of due date, and 
that nonpayment renders policy void, held sufficient notice of suspension. Provision of 
policy and of society’s constitution, for suspension of insurance on failure to pay 
saokentianih held self-executing. Anderson vy. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) 


: 2 ; 121 
310(2)—Provision that unpaid loan should not avoid policy until 30-day notice was given 


did not prevent insurer from avoiding policy without notice for failure to pay note 
given for premium. Toole v. National Life Ins. Co. of the United States of America. 


(Wash. ) i 7 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY 

311—Insured’s willfully false statement, when s:ed, to indemnity insured’s counsel, that 
another was driving car at time of accident, constituted breach of co-operation clause 
of policy, precluding injured party from maintaining action against insurer. Allegretto 
v. Oregon Automobile Ins. Co. (Ore.) ........c2.cceccccees ‘a Fei hale coma aa 1136 

(1). In general. 

311(1)—Rights of injured judgment creditor of insured against 

than those of insured against insurer. If insured 
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insurer rose no higher 
fails to co-operate as required by 
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policy, irsurer may disclaim liability, in which event insured’s judgment creditor 
could not recover against insurer, except in case of compulsory motor vehicle insurance, 
Where automobile insurer in good faith disclaimed liability and withdrew from case 
because of insured’s failure to co-operate in defense of action, judgment creditor of 
insured could not recover against insurer. Goldberg v. Preferred Acc. Ins. Co. of 
New York. (Mass.) 
311(1)—Rights of party obtaining judgment against insured held not greater under in- 
ges bailey than those of insured. Doolan v. United States Fidelity & Guaranty 
“Tae | ea 
311(1)—Under indorsement required on indemnity policy issued to taxi company, insurer 
held liable to passenger injured through. company’s fault, regardless of insured’s con- 
current breach of policy. American Fidelity & Casualty Co. v. Big Four Taxi Co. 
(W. Va.) iis Raced ice ane Ba aaa 
(3). Mortgagees and their assignees. 
311(3)—Under fire policy ‘“‘open mortgage clause” all express policy conditions are 
applicable to mortgagee, and no additional legal burden is placed on insurer. Hartford 
Fire Ins. Co. v. Bryan et al. (Ky.) : 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. 
319(1)—Where house was used principally or generally for manufacturing intoxicating 
liquor, insured could not_ recover on policy insuring house while occupied only for 
dwelling house purposes. Clark et al. v. Western Ins. Co. of America. (Wash.) 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—Insured’s mortgaging property without required notice, or continued vacancy of 
property beyond stipulated limits without notice, uncontradictedly proven, would authorize 
peremptory instruction for company sued on fire policy. Corey et al. v. Niagara Fire 
Ins. Co. (Ky.) . er es 
323(1)—Insured held chargeable with knowledge of, and was bound by, terms of fir 
policy precluding recovery if buildings were unoccupied. Harper v. Stoddard County 
Mut. Fire Ins. Co. (Mo.) 
(4). Temporary absence of occupant. 
323(4)-—-Week-end trips to insured premises by one, employed elsewhere would not estab- 
lish ‘‘occupancy’’ of property within fire policy, unless such acts were the result of his 
occupying the premises as his residence. Best et ux v. Liverpool & London & Globe 
Ins. Co. (Mo.) ‘ ‘ is aves sowes 
§ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(3). Gasoline. 
326(3)—Another “use” of gasoline without owner’s knowledge, as means of destroying 
building, held notwithin provision avoiding policy if gasoline is used. George v. 
Mohawk Fire Ins. Co. et al. (N. Y.) 
§ 328. CHANGE OF TITLE OR INTEREST. 
(14). “Commencement of foreclosure proceedings” or “notice of sale’. 
328(14)—Fire policy provisions that policy shall be void if suit is commenced to collect 
any incumbrance on insured property are valid in themselves because of increased moral 
risk. Mortgagee’s mere commencement of suit to enforce lien, without consummation, 
held not to render void fire policy containing ‘‘open-mortgage clause.” Hartford Fire 
Ins. Co. v. Bryan et al. (Ky.) oe 
§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—-Insured’s mortgaging property without required notice, or continued vacancy of 
property beyond stipulated limits without notice, uncontradictedly proven, would 
authorize peremptory instruction for company sued on fire policy. Corey et al. v. 
Niagara Fire Ins. Co. (Ky.) . 
330(1)—Provision that fire policy sha 
by chattel mortgage is valid. Williams et al. v. Connecticut Fire Ins. Co. (Mo.) 
$ 332%. - 
332%4—That insured used automobile to haul material for hire, but employed own servant 
and never parted with possession, held not to violate policy provision that automobile 
would not be rented. Roadbuilders’ Hauling Co. v. Constitution Indemnity Co. (S. C.) 
332%—State law held not to make liability of insurance carrier dependent on bankruptcy or 
insolvency of insured. General Accident Assurance Co. v. Caldwell. (U. S.) 
§ 335. KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of account. 
335(3)—Provision in burglary policy for so keeping books that exact amount of loss could 
be accurately determined therefrom need only be substantially complied with. &tn 
Casualty & Surety Co. v. Reliable Auto Tire Co. (U. S.) . 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. : 
336(1)—Breach of standard fire policy provision making policy void, if insured obtains 
other insurance not permitted in writing on policy, held sufficient ground for denial of 
insurer’s liability to insured. Fire policy provision making policy void if insured had 
other insurance, not permitted in writng on policy, is reasonable, because moral hazard 
should not be increased without insurer’s knowledge. Insurer’s attempt to waive bene- 
fits under other fire policies held unavailing to avoid effect of policy provision making 
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policy void in case of additional insurancé on property not permitted in writing. 
Heldreth v. Federal Land Bank of Baltimore et al. (W. Va. 


(C) MATTERS RELATING TO PERSON INJURED. 
§ 339. CHANGE OF OCCUPATION. 
339—Material departure from accident policy, including unapproved change of occupation, 
which, under policy, voids insurance, precludes recovery. Under accident policy whereby 
unapproved change of occupation voids insurance, nature of insured’s work was of 
essence of contract only if hazard was increased. Corbin v. Commercial Travelers’ 
Mut. Acc. Ass’n. of America. (N. Y.) 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—Under insurance contract, failure to pay premium note suspended insurance during 
in} and company was not liable for loss rs then. Lindsey v. Home Ins. Co. 
( . Coan ais 
349(1)- Insurer had right to cancel for nonpay pment of pre ‘emium group life policy. ‘issued 
to employer for employees, and thereby terminate rights of —— and beneficiary 
thereunder. Austin v. Metropolitan Life Ins. Co. (La.) 
349(1)—Insurer could not be compelled to accept overdue premiums on life ' policy after 
death of insured. Donnelly v. Northwestern Life Ins. Co. (U. S. 
349(1)—Failure of officer of corporation, after notice that corporation desired to terminate 
insurance on officer’s life securing debt of corporation, to pay premiums due, held to 
preclude him or any one claiming under him from benefits under ar Williamson 
Paint Mfg. Co. v. George Washington Life Ins. Co. et al. 
(2). Premiums payable in installments. 
349(2)—Life insurance policy with annual premium payable quarterly held forfeited under 
provision of policy by failure to pay quarterly premium when due, notwithstanding pro- 
vision to deduct from face of policy unpaid installments on yearly premium in case of 
insured’s death before payment of whole. Young v. Northwestern Mut. Life Ins. Co. 
of Milwaukee, Wisc. (Ariz.) 
§ 352. NOTICE oe nee FOR PAYMENT. 
§ 353. —— NECES 
(1). In ae 
353(1)—Imsurer under life policy, having expressly assured insured’s assignee that premium 
notices would be forwarded as requested, and having previously given notice, held estop- 
ped to assert forfeiture for nonpayment of premium where notice was not given. In- 
surer’s letter advising insured’s assignee that “premium notices’’ would be forwarded 
as requested held not limited to next premium falling due, but referred to all future 
premiums. Nonpayment of note and interest by assignee under life policy, note cover- 
ing loan value, held not to warrant forfeiture of policy where insurer was estopped by 
failure to give notice to assert forfeiture for nonpayment of premium and in view 
of loan value agreement. Assignee of insured under life policy forfeited by insurer 
for nonpayment of premium held not estopped to rely upon failure to receive premium 
notice on ground of lack of diligence, if any, in tendering premium after discovering 
deliquency in absence of prejudice to insurer. Missouri Cattle Loan Co. v. Great 
Southern Life Ins. Co. (Mo.) 
353(1)—Insurer held not bound to notify beneficiary when bxnmeenany became due.Ruckenstein 
v. Metropolitan Life Ins. Co. (N. Y.) , 
§ 355. EVIDENCE AS TO NOTICE. 
355—Testimony that assessment life insurer’s secretary-treasurer mailed notices to insured 
raised presumption of its receipt by addressee in due course. Presumption that assess- 
ment life insurer’s notices mailed to insured to pay assessments were received held 
not conclusive. Williams v. Northeast Mut. Ins. Ass’n. (Mo.) 
§ 356. EXTENSION OF TIME FOR PAYMENT. 
§ 358. ——- BY AGENT OR BROKER. 
358—Insurer’s agent authorized to collect premiums had implied authority to extend pay- 
ment. Life insurer waived default in payment of premium where its agent stated he 
would call for payment of premium due on certain date two days later, and facts dis- 
closed that he had never called for payment thereof. First National Life Ins. Co. of 
America v. Gross. (Ala.) 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ . 360. IN GENERAL. 
( Remittance by mail. 

360(2)—Facts established invitation to insured to transmit fire insurance assessment by 
mail. Generally, where insurer invites mailing of premiums, funds mailed in time to 
reach home office in due course on or before day premium falls due will constitute 
timely payment. Effect of mailing premium, as regards payment, depends wholly upon 
intention. Where assessment was not mailed insurer until policy was under suspension, 
and not received until after fire, insured could not recover on policy, since payment 
of assessment did not become effective until received. Tippett v. Farmers’ Mutual 
Fire Ins. Co. (Mo.) 

360(2)—Ordinarily, check mailed on last day for renewing premium would not be timely, 
absent insured’s custom to so pay or unless insurer led insured to believe check would 
be received as cash. Where insurer invites transmittal of premiums by mail, in- 
ference is that insurer intends to accept as payment checks, etc., mailed in due course. 
Facts warranted finding that insurer’s direction for ‘“‘remittance’” was direction to 


1459 


.1330 


966 


1228 





The Insurance Law Journal, Vol. 79 


mail check, rendering insured’s mailing check immediately on last day for renewal 
payment of premium. Postal Indemnity Co. v. Rutherford. (Tex.) 
(3). Application of dividends or credits to prevent forfeiture. 
360(3)—Check for interest in advance on insured’s loan note and for cash payment on 
premium did not constitute funds of insured in insurer’s hands which insurer was re- 
quired to apply to quarterly premium payment to prevent lapse of policy. Centval 
States Life Ins. Co. v. Holcombe. (Ala.) a 948 
360(3)—If accrued dividend on life policy is sufficient to pay premium installment due, 
insurer must make application of such dividends to installment, rather than permit 
policy to lapse. Equitable Life Assur. Soc. of U. S. v. Pettid. (Ariz.) ............. 463 
360(3)—-Insurer was under no duty to advance deficiency in earned dividends necessary to 
keep life policy in force on insured’s nonpayment of premiums. David P. Eastman, 
Inc., v. Northwestern Mutual Life Ins. Co. (Wash.) ; . 1036 
(4). Payment by check, draft, or order. 
360(4)—-Premium was not paid where check given for amount due on premium note was 
not paid by bank. Lindsey v. Home Ins. Co. (Ky.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Under life policy waiving premiums during total and permanent disability, proof of 
disability held condition precedent to waiver. That insured’s insanity and his repre- 
sentatives’ ignorance of life policy providing for waiver of premiums on proof of dis- 
ability prevented such proof did net avoid forfeiture. Dean v. Northwestern Mutual 
Life Ins. Co. (Ga.) ; ‘ ide Sele kd aie ss eon a 
-Life insurance provision making furnishing of proof of total and permanent dis- 
ability condition precedent to waiver of premiums held reasonable provision not against 
public policy. Statute prohibiting change in limitations prescribed did not prevent 
life insurer from making proof -of disability a condition precedent to waiver of prem- 
iums. Where life policy previded for waiver of premiums on insured’s total and _ per- 
manent disability, bvt insured, becoming insane, was unable to make proof of dis- 
ability, and others did not know terms of policy until after his death, and three prem- 
iums were not paid, insurer was not liable. Berry v. Lamer Ins. Co. (Miss.) 
362—Where tender of second year’s premium on life policy is wrongfully refused, policy 
remains in force. Klinkhardt et al. v. Crescent Ins. Co. (Mo.) 
362—Insurer’s receipt of proof of disability before insured reached 60 years was condition 
precedent to waiver of future premiums. Epstein v. Mutual Life Ins. Co. of New 
To AN. WF |. 7 
362—Insurer’s waiver of premiums, if insured becomes wholly disabled and 
continues for specified period, cannot be invoked unless both of such conditions are 
shown to be satisfied. Western & Southern Life Ins. Co. v. Smith. (Ohio.) 
362—-Where insurer wrongfully declares forfeiture of contract and gives notice thereof, 
insured is excused from further performance. Lincoln Health & Accident Ins. Co. 
v. Coslow. (Okla.) a Pas aes 1114 
362—Waiver of premiums and disability benefits held nct enforcable under life policy. where 
disability terminated before receipt of proof. Perlman v. New Yerk Life Ins. Co. (Pa.)1010 
362—Insured held under no obligation to pay premiums after life policy was wrongfully 
forfeited by insurer. First Texas Prudential Ins. Cc. v. Ryan et al. (Tex.) .... 580 
362—-Insured’s letter properly directed to insurer and mailed held sufficient to ‘furnish 
due proof” of insured’s disability required under policy to waive premium payments. 
American National Ins, Co. v. Callahan. (Tex.) : site aren 1288 
362—Receipt by insurer of proof of insured’s disability held condition precedent to waiver 
of premiums provided for only on receipt of proof of disability while policy was in 
force. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Tl. (U. S.) ieee 
362—-Life policy held to make furnishing of proof of tctal permanent disability condition 
precedent to insurer’s waiver of payment of premiums becmoing due thereafter. Orr v. 
Mutual Life Ins. Co. (U. &.) ... ..... ; ee oes Sgiciand ote 241 
362—Giving notice of disability before lapse of policy held condition precedent to waiver 
of premiums, under policy providing for waiver only on company’s receiving proof of 
disability before default. Egan v. New York Life Ins. Co. (U. S.) ; boise 1186 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 364. IN GENERAL. 
364—Nonforfeiture provisions of life policy covering certain disabilities occurring ‘while 
there is no default’? in premium payments applied to death claims solely and not dis- 
ability claims. Carter v. Prudential Ins. Co. of America. (Ga.) POL Paine: ee 1210 
§ 365. —— REINSTATEMENT. 
(2). Condition of reinstatement. 
365(2)—Agent authorized to solicit insurance, deliver policies, and collect premiums could 
not bind insurer by waiver of warranty or estop insurer from defending for breach 
of warranty. Champion v. Life & Casualty Ins. Co. of Tennessee. (Ala.) : 
365(2)—Insured permitting life policy to lapse is under affirmative duty of furnishing evi- 
dence of insurability satisfactory to insurer to obtain reinstatement. Insurer may waive 
any of requirements for reinstatement of life policy. In “waiver,” essential element is 
actual intent to abandon or surrender right, while in “estoppel” such intention is im- 
material; necessary condition being deception to injury of other party by conduct of 
one estopped. If, at time of retention of money tendered in payment of past-due pre- 
mium, it appears that insurer still intended to require performance of other conditions 
annexed to reinstatement of lapsed policy, there is no waiver. If insurer retains money 
tendered for past-due premium under such circumstances that insured was deceived to 
his injury, insurer will be estopped from denying that there was waiver of other con- 
ditions for reinstatement. That insured was in good health at time of death held not to 
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entitle beneficiary to recovery as if policy had been reinstated. Equitable Life Assur. 
Soc. of U. S. v. Pettid. (Ariz.) 
365(2)—-Statute waiving forfeiture because of false answers in application for insurance, in 
absence of medical examination, applies to answers made in application for reinstate- 
ment of membership in benefit association, which is in effect an insurance company. 
Sheridan v. Thibodaux Benev. Ass’n. (La.) f 
365(2)—Lapsed policy held revived, where insured complied with provision that if polic 
lapsed it could be revived upon payment of all arrears and presentation of satisfactory 
evidence of sound health, though revival certificate provided it should be void unless 
insured was alive and in sound health at its date and insured died before certificate 
took effect. National Life & Accident Ins. Co. v. Holloway. (Tex.) 
§ 366. —— ELECTION BETWEEN RIGHTS. 
366—Statute requiring every life policy to provide for extended term insurance on insured’s 
death after three years’ payments automatically ‘“‘entitled” insured in such insurance, 
notwithstanding his noncompliance with policy provision requiring him to exercise op- 
tion for extended insurance. Equitable Life Insurance Co. of Iowa v. Horner et al. 
(Ind.) ; 
366—Insured’s_ exerci 
policy held to preclude recovery for subsequent death. Lipman v. Equitable Life 
Assur. Soc. of the United States. (U. S.) eet ene : = 
$ 367. —— INSURANCE FOR LIMITED T ’ 
(1). In general. 
367(1)—Insured’s failure to object to insurer’s application of ‘“‘automatic premium loan” 
to payment of premiums constituted acquiescence in insurer’s acts, and such acquiescence 
was biding on beneficiary. Insured’s failure to object to correctness of insurer’s 
notification of lapse of policy constituted acquiescence in forfeiture of policy. 
Where insured acquiesced in application of “automatic premium loan” to payment 
of premiums, beneficiary could not contend that cash surrender value should have 
been used in such manner as to continue policy in force until after insured’s death. 
Missouri State Life Ins. Co. v. Ross. (Ark.) ane 
(2). Amount available to purchase extended insurance, 
367(2)—Under term insurance option on lapse of policy of nonpayment of premium, 
beneficiary was not entitled to extended insurance for face of policy, but only to 
face value reduced in such proportion as loan to insured bore to cash value of policy. 
Gooch v. Metropolitan Life Ins. Co. (Mo.) 
367(2)—On lapse, amount applicable to purchase extended 
held cash value, less deductions as in case of surrender, not insured’s entire reserve. 
Inter-Southern Life Ins. Co. v. Zerrell. (U. S.) lire caoata epeanes ; 
367(2)—Dividend must, on insured’s failure to pay premium, be applied towards premium 
payment for extended term insurance, where premium notice advised that surplus earn- 
ings might be applied to premium. “Dividends” upon life policies are return by mutual 
company: of portion of premium for past year which is unearned because of saying in 
expected mortality, in expense loading, and increase in investment earnings. Atlantic 
Life Ins. Co. v. Pharr. (U. S.) ; 
(3). Period for which insurance will be extended. ; 
367(3)—-Under terms of application and life policy, period of extended insurance held com- 
putable from policy date, though policy was delivered and first premium paid thereafter. . 
McDaniel v. Missouri State Life Ins. Co. (Ark.) 1196 


§ 368. —— PAID-UP POLICY OR VALUE. 
(1). In general. 

368(1)—Nonforfeiture of policy being void under state law forbidding deduction of sur- 
render charge, policy was binding on insurer only as paid-up insurance as provided in 
statutes. Pendleton v. Pan American Ins. Co. (U. S.) 

§ 369. ——- SURRENDER VALUE. 

369—Option to receive cash surrender value on “default” held available to insured on 
failure to pay premium when due, notwithstanding “days of grace.” Lipman v. Equitable 
Life Assur. Soc. of the United States. (U. S.) : 

§ 370. ACTIONS. 

370—In absence of evidence that insured, who had permitted life policy to lapse, ever 
furnished insurer satisfactory evidence of insurability, court presumed that he did not 
do so. When insurer retains money tendered it in payment of past-due premium, it will 
be presumed, in absence of affirmative showing to contrary, that all other conditions 
annexed to reinstatement of lapsed policy had been waived. Evidence established at 
time of insured’s death policy had lapsed and had automatically converted into paid-up 
term insurance without double indemnity. Insurer’s conduct in retaining insured’s pre- 
mium check until after insured’s death held not as matter of law, either waiver of 
condition requiring health certificate for reinstatement of lapsed policy or estoppel 


from denying waiver thereof under circumstances. Equitable Life Assur. Soc. of U. S. 
¥. 


731 


15 days before death from pneumonia. Insured’s delay of 15 days in notifying of action 

on application for reinstatement was unreasonable, waiving policy provisions respecting 
indorsement of company’s officers, and creating presumption of favorable action. Mc- 
Williams v. Liberty Industrial Life Ins. Co. (La.) .1223 
—In action by assignee of insured to reinstate life policy forfeited by 

ment of premium, evidence held to support finding that premium notice was not mailed 

to assignee as required. Insured having assigned life policy as security for debt, consti- 
tuting assignee unconditional owner, held not necessary party to assignee’s action to re- 


1461 





The Insurance Law Journal, Vol. 79 


instate policy forfeited by insurer for nonpayment of premium. Missouri Cattle Loan 

Co. v. Great Southern Life Ins. Co. (Mo.) 1228 
370—Facts held to show insurer forfeited life —, while insured was insane in violation 

of terms of policy justifying reinstatement of policy and recovery of amounts accruing 

to beneficiary during period insured was insane. First Texas Prudential Ins, Co. y. 

Ryan et al. (Tex.) 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Law of waiver and estoppel as respects insurers cannot be abolished by contract. 
American Equitable Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) 

371—Under doctrine of waiver contract may not be reformed to create liability for 
condition specifically excluded by very terms thereof. If automobile insurance contract 
is procured by fraud or insurer’s conduct misleads to his prejudice, insurer may be 
estopped from denying liability. Conner v. Union Automobile Ins. Co. (Cal.) 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Terms or conditions upon which life insurance might be made effective held not, under 
terms of application, subject to waiver, except by designated officers or by agent — 
with express authority. Newsom v. New York Life Ins. Co. (U. S.) 

§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ACTS, CONDUCT OR STATE. 

MENTS OF OFFICERS OR AGENTS. 
(1). In general. 

373(1)—That insurer's own physician made medical examination did not make insurer liable, 
notwithstanding insured’s fraud when applying for insurance. Brown v. Supreme 
Lodge, K. P. (Ala.) 

§ 374. POWERS OF OFFICERS ‘OR ‘AGENTS ‘RESPECTING WAIVER. 


§ 375. —— IN GENERAL. 
(1). In general. 
375(1)—Iowa statute making insurance agent the agent of insurer, etc., held to give local 
agent power and authority to waive written conditions of application for life insurance. 
Newsom v. New York Life Ins. Co. (U. S 
(2). Nature of agency. 
375(2)—Insurer cannot be estopped from relying on terms of life policy to act of agent 
authorized merely to solicit insurance and collect premiums. First Nat. Life Ins. Co. 
of America v. Ford. (Ala.) 
375(2)—-Soliciting agent has no authority to agree upon terms to be inserted in_ policies, 
or to change or modify or waive terms contained therein. Sadler et al. v. Firemen’s 
Fund Ins. Co. (Ark.) . 318 
375(2)—Local insurance agent writing fire policy held without authority to waive subro- 
gation clause, and especially not by oral representations not indorsed on policy. Harter 
v. American Eagle Fire Ins. Co. (U. S.) .. Sela c 1324 


§ 376. — EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Life insurer may waive or be estopped to invoke provisions that agents may not 
waive forfeitures or receive premiums more than four weeks in arrears. Where assur- 
ance of life insurer’s agents that policies would be reinstated upon payment of overdue 
premiums was unconditional, inconsistent ne of — were immaterial. Am- 
erican National Ins, Co. v. Cleveland et al. (Tex.) 3s Rivne 1296 
376(1)—Generally, provisions in application relating to waiver of insurer’s rights or re- 
quirements in application are binding. Newsom v. New York Life Ins. Co. (U. S.) 1181 
376(1)—Where fire policy limits scope of authority of insurer’s agent written contract must 
control over statute defining authority. Harter v. American Eagle Fire Ins. So. (U. S.)1324 
376(1)—Since insurer may authorize agents to make agreements or waive forfeitures, it is 
not bound to act on declaration in policy that agents have no such authority. Thomas 
et al. v. Charles Baker Co. Inc. (U. S.) bas See Se 1408 
(2). Conditions to which restrictions apply. 
376(2)—-Local insurance agent’s knowledge of insured’s misrepresentation in application re- 
garding medical treatment during past five years held no waiver thereof by insurer 
in face of contrary stipulation in policy. First Nat. conga Ins. Co. of America v. 
Rector. (Ala.) 
(3). Knowledge or notice of limitation. 
376(3)—Insured knowing of policy limitation upon agent’s power t) wrive agent’s delivery 
of life nolicy with knowledge of accident theretofore sustained by insured was not 
waiver of vood health delivery. Jerse et al. v. New York Life Ins. Co. (U. S.) 93¢ 
276(3)—Provision in applicstion for life insurance, relating to waiver of insurer’s rights 
or requirements in application held notice to applicant of agent’s lack of authority in 
matter. Newsom v. New York Life Ins. Co. (U. S.) ; 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. . 
377(2)—Automobile insurer held not reasonably charged with knowledge that insured in- 
tended to operate automobile with trailer, so as to make insurer liable in absence of 
inquiry. Conner v. Union Automobile Ins. Co. (Cal.) .. 
377(2)—That insurer’s agents when taking insured’s application may ‘have known insured 
was sick, and that their knowledge may have been imputable to insurer, did not affect 


falsity of insured’s answers as to prior medical history. Thompson v. Metropolitan 
Life Ins. Co. 
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§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Whether soliciting agent had knowledge of insured’s condition held immaterial, as 
regards insurer’s liability under life policy. Even if insurer knew of insured’s disease, 
such fact held not to render insurer liable for full amount of policy, which limited 
liability under circumstances to return of premium paid. Champion v. Life & Casualty 
Ins. Co. of Tennessee. (Ala.) ae 
378(1)—That insurance agent knew that insured was pregnant when she applied for policy, 
and untruthfully stated that she was not, held not waiver by insurer of terms of 
policy against misrepresentations. First Nat. Life Ins. Co. of America v. Ford. 
(Ala.) ; 461 
378(1)—Imsurer, under hail policy, where facts disclosed agent accepted application and 
premium after examining crop, held bound by agent’s finding that crop had not been 
damaged by hail. Burns v. Providence Washington Ins. Co. (Kan.) ss isis Slay wee 
378(1)—Insurer, whose agent knew that insured building, described in policy sued on as 
community hall at his suggestion, was used as road house, waived or was estopped to 
set up _as defense such misstatement. Thielbar Realties, Inc. v. National Union Fire 
Ins. Co. (Mont.) 
378(1)—Insurer held estopped to assert restrictive provisions of fire policy respecting in- 
sured’s title to property as defense to action on policy, where soliciting agent had 
knowledge of condition of title before policy was issued. Northwestern National Ins. 
Co. v. Ferstman. (Ohio.) 
378(1)—Knowledge of applicant’s bad health imputed to insurer when application was made 
because of agent’s knowledge was also imputed to insurer some two weeks later when 
policy was delivered. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(3). Nature of agency and authority of agent. 
378(3)—Knowledge of soliciting agent cannot be imputed to insurance company he repre- 
sents. Sadler et al. v. Firemen’s Fund Ins. Co. (Ark.) awa ka ee a anal : ; 
378(3)—Insurer’s agent who inspects risks and delivers policy and collects premium is 
“general agent” of insurer, and therefore his knowledge is knowledge of insurer. St. 
Paul Fire & Marine Ins. Co. v. Loving. (Miss.) As 
378(3)—Knowledge imputed to insurer by reason of agent’s knowledge is not affected by 
agent’s lack of power to waive provisions in policy or to estop insurer. Lee v. Mutual 
Protective Ass’n. of Texas. (Tex.) 
378(3)—That insurance collectors observed insured’s condition of pregnancy did not put 
insurer on notice insured was pregnant so as to constitute insurer’s continued collecting 
of premiums waiver or provision rendering policy void for insured’s pregnancy. In- 
surance collector’s business contacts with insured did not charge collectors with knowl- 
edge of insured’s pregnancy, as regards waiver of provision rendering policy void on 
insured’s pregnancy. First Texas Prudential Ins. Co. v. Martinez. (Tex.) ..........1306 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
379—Whereé insured signed application without knowledge that her truthful answers were 
untruthfully written in application by insurer’s agent, insurer held to have waived un- 
truthfulness of answers as written. Coleman vy. Central Mutual Ins. Ass’n. (Mo.) ..1245 
(1). In general. . ‘ ae 
379(1)—Insurer’s agent owes its duty to correctly record. answers contained in application 
for life policy. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(2). Statements as to title. he ‘ ' , 
379(2)—Insured’s proof as to statement to agent issuing policy of insured’s interest held 
not to contravene statute prohibiting agreements not plainly expressed in policy. Ameri- 
can Equitable Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) _ we te ant Oe 
379(2)—Insurance agent’s error or neglect in stating insured’s title to or interest in land, 
on which insured building is located, will not avoid policy. Thielbar Realties, Inc. v. 
National Union Fire Ins. Co. (Mont.) ; ‘ee 


(4). Life and accident insurance. : ; ’ 
379(4)—Insurance agent’s inserting misrepresentation in application for life policy not 
participated in by either insured or beneficiary does not defeat policy. First Nat. 
Life Ins. Co. of America v. Rector. (Ala.) 941 
9(4)—Where insurer’s agent changes, without insured’s knowledge, statement that health 
is bad to read that it is good, insurer is bound. Lee v. Mutual Protective Ass’n. of 
Texas. (T'ex.) ; . . ; 81 
379(4)—That beneficiary informed insurer's agent of insured’s form 
and was advised by agent not to mention it in application, held not chargeable to 
insurer. Wichita Falls Protective Ass’n. v. Lewis. (Tex.) .. 1293 
(5). Good faith of insured. . y 
379(5)—Where contract for policy was for protection of materialman’s interest, and wholly 
independent of any one else, materialman could assume policy delivered complied with 
agreement. American Equitable Assurance Co. v. Powderly Coal & Lumber Co. (Ala.) 
379(5)—Where insured makes full and honest answers to questions asked by agent in 
making out application for fire policy, insurer cannot take advantage of false answer 
inserted by agent. Roth v. Employers’ Fire Ins. Co. (Nebr.) es 
379(5)—Insured under life policies embodying applications held not estopped from assert- 
ing error in answers to medical questions in application, where photostatic copies were 
practically illegible. New York Life Ins. Co. v. Halpern. (U. S.) . tet e es eeee 
379(5)—Life insurer held not bound by fraudulent act of agent writing in application that 
insured and beneficiary were cousins when they were not related, since insured could 
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have discovered fraud by examining application. Provident Relief Ass’n. v. Butts. 
(Va.) ; 
(7). "Agency for insurer or insured. 
379(7)—Agent, in making out application for insurance, acts as insurer’s agent. Koth v. 
Employers’ Fire Ins. Co. (Nebr.) 
§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 
380—While generally, knowledge is imputed to principal of material facts ascertained by 
agent in course of employment, this is not true where insurance agent and insured 
knowingly forward false application to insurer. First Natl. Life Ins. Co. of America v. 
Ford. (Ala.) . 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Insurer held not estopped to urge as against beneficiary defense of nonpayment of 
premium, merely because of clerical error showing payment of stated amount as advance 
payment for one year. Donnelly v. Northwestern Life Ins. Co. (U. S.) 
(2). Statements of officers and agents. 
388(2)—-Where insured, learning of receivership, inquired respecting insurer’s financial 
condition, insurer’s reply that it would notify insured when reorganized held not waiver 
of forfeiture. Insured’s letter on expiration of grace period regarding premium loan 
against policy and regarding sending of premium notices did not constitute waiver 
of forfeiture. Central States Life Ins. Co. v. Holcombe. (Ark.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Insurer negotiating with insured for modification of life policy waived right to 
repudiate both original and new policy, though new policy was not delivered during 
insured’s lifetime. Ruckenstein v. Metropolitan Life Ins. Co. (N. Y.) 
388(3)—Where, with knowledge of ground of forfeiture, insurer, by negotiatiogs, recognizes 
continuous validity of reer forféiture is waived. Southern Travelers’ Ass’n. v. 
Masterson. (Tex.) : 
(4). Custom and course of dealing as to payment of premium. 
388(4)—Insurer accepting 12 out of 20 premiums late and furnishing blanks for claim held 
estopped to claim forfeiture because certain premium was paid 8 days late. Southern 
Travelers’ Ass’n. v. Masterson. (Tex.) 
(5). Guaranty and indemnity insurance. 
388(5)—Where indemnity insurer defended action against insured under nonwaiver agree- 
ment, insurer waived none of its rights under the policy. Sears v. Illinois Indemnity 
Co. (Cal.) 
388(5)—-Insurer defending suit ‘against insured could not contend that policy did not cover 
particular permanent wave operator whose negligence caused injury. Hoffman v. 
Professional Underwriters et al. (Mich.) ee 
388(5)—Insurer undertaking to defend action against insured asserting ignorance of alleged 
accident, but withdrawing after discovering true facts held not estopped from denying 
liability to injured party. Doolan v. United States Fidelity & Guaranty Co. (N. H.) 
388(5)—HLiability insurer’s investigaticn of injured person’s case against insured and con- 
ducting defense estops insurer from defending under policy in suit by insured. 
Liability insurer investigating and defending case against insured under reservation of 
insurer’s rights, or under insured’s expressed waiver, is not estopped to defend under 
policy in suit by insured who has patd judgement recovered against him by injured 
party. In injured party’s action on automobile liability policy after execution of judg- 
ment against insured was returned unsatisfied, insurer’s failure to notify injured parts 
that insurer, who defended case 1inst insured, reserved its right to set up defenses 
under policy, or that insured waived such rieht, did not estop insurer from setting 
up such defenses. Suydam v. Public Indemnity Co. (N. J.) 
388(5)—-Generally, when counsel for insured after knowledge of breach which would avoid 
indemnity policy, continues with the defense in original action, such conduct amounts 
to a waiver. That indemnity insurer participated in action against insured with 
knowledge of breach which would avoid policy held not waiver of right to set up 
breach in action against insurer, where insurer informed insured that it did not 
wiive defense. Allegretto v. Ovezon Automobile Ins. Co. (Ore.) 1 
388(5)—Insurer’s defense of action against insured taxi company brought by passenger 
held not waiver of insured’s breach of policy. American Fidelity & Casualty Co. v. 
Big Four Taxi Co. (W. Va.) ‘ : 
§ 389. ISSUANCE AND DELIV ERY OF POLICY WITHOUT OBJECTION. 
(7). Failure to make or follow inquiry. 
389(7)—-Accident policy provision limiting insurance coverage to persons of certain age 
held waived by insurer issuing policy -ithout application cr inquiry as to insured’s 


age Barker v. Travele--’ Ins. Co. (Tex.) , Mee : 13 


(9). Life and accident insurance. 
389(9)—In action on life policy, defense of misstatement as to insured’s health held 
waived, where policy was issued without medical examination, and agent saw insured 
and considered him good risk. Evans v. Orleans Industrial Life, Health, Accident & 

Burial Ben. Ins. Co, Inc. (La.) ... 
389(9)—Claim that blindness existed when life policy was issued held not available as 
defense, where no medical examination was made and insurer’s agent had opportunity 
to observe insured. Statute precluding insurer from .defending on ground defective 
physical condition existed prior to issuance of policy without medical examination held 
applicable to industrial life insurers. Jackson v. Unity Industrial Life Ins. Co., Inc. 


(La.) 


389(9)—Insurer’s failure to exact medical examination will not of itself raise presumption 
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ot weer of defense of ill health. Succession of Cherry v. Metropolitan Life Ins. 
0. (La.) en ; eared acer s wee e en GeS 
389(9)—Delivery of policy, knowing that insured’s health was bad, and acceptance of 
dues, constitute waiver of, or estoppel to rely on, contrary “warranty” or “condition 
precedent.” Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
§ 390. ae ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
390—Insurer, not notifying insured of intention to forfeit policy after insured notified 
insurer’s agent of vacancy, held estopped to deny liability for loss on ground of 
vaseeey without permit. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
(Mont.) 
§ 392. DEMAND. ACCEPTANCE, ‘OR RETENTION OF PREMIUMS OR ASSESS- 
392—Provisions that fire policy should be void if insured’s interest was other than sole 
ownership and against waiver except in writing held not within adjuster’s power to 
waive. “Sasser v. Pilot Fire Ins. Co. (N. C.) ‘ 
(1). In general. 
392(1)—Retention of premium after occurrence of loss where liability is denied held not 
to estop automobile indemnity insurer to claim breach of material warranty. Gilmore 
v. Eureka Casualty Co. (Cal.) 
392(1)—Insurer’s acceptance of premiums on accident policy after agent acquired knowledge 
of additional insurance held not to estop insurer from reducing liability for insured’s 
failure to give written notice, where under circumstances agent’s knowledge was not 
imputed to insurer. Martin v. Provident Life & Accident Ins. Co. (Ky.) 167 
392(1)—In suit on fire policy, defendant, by retaining premium, held to have waived 
forfeiture pleaded. Knight et al. v. Firemen’s Ins. Co. of Newark, N. J. (Ky.)..... 835 
392(1)—Insurer’s retaining premium on automobile fire policy over five months after loss 
and nearly five months after it discovered it had reasons for refusing insured’s de- 
mand waived forfeiture pleaded. Scofield v. American Mutual Ins. Co. (Mo.) ......1398 
392(1)—Delivery of policy, knowing that insured’s health is bad, and acceptance of dues, 
constitute waiver of, or estoppel to rely on, contrary ‘“‘warranty” or ‘“‘condition pre- 
cedent.” Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 81 
(11). Offer to return. 
392(11)—Insurer need not return premiums within reasonable time after discovering in- 
sured’s fraud when making application; deposit thereof in court in action on policy 
being sufficient. Brown v. Supreme Lodge, K. P. (Ala.) é i “e 
392(11)—In action on fire policy, defendant’s failure for five years after death of 
insured, who instituted action, to allege that defendant had tendered premiums, waived 
forfeiture on ground insured had no insurable interest. In suit on fire policy, defend- 
ant’s offer of judgment and deposit with clerk of amount of offer and money for 
costs held not ‘tender’ of premium entitling defendant to assert forfeiture because 
insured. had no insurable interest. Knight et al. v. Firemen’s Ins. Co. of Newark, 
N..3 Can). 
392(11)—Insurer held estopped to avoid fire policy for insured’s breach of provision against 
incumbering property by chattel mortgage, where insurer failed to tender unearned 
premium upon learning of mortgage after fire. Williams et al. v. Connecticut Fire 
Ins. Co. (Mo.) 
§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Though insurer had no notice of other insurance until long after fire, insurer could 
rely on insured’s violation of policy agreement to defeat claim. Heldreth v. Federal 
Land Bank of Baltimore, et al. (W. Va.) 
§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(4). Furnishing blanks for proofs. 
396(4)—Although insurer delivered and instructed beneficiary how to fill blanks for making 
proofs of loss, beneficiary could not recover on lapsed policy. Rowland v. Missouri 
State Life Ins. Co. (Mo.) . 
396(4)—Insurer accepting 12 out of 20 premiums late and furnishing blanks for claim held 
estopped to claim forfeiture because certain premium was paid 8 days late. Southern 
Travelers’ Ass’n. v. Masterson. (Tex.) 


§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. F ‘ 

397—Fact that fire insurer, while denying liability, participated in conferences looking 
toward settlement, held not to estop insurer from denying liability, nor constitute 
waiver of defense. Central Radiator Co. v. Niagara Fire Ins. Co. et al. J.) 

§ 398. ELECTION TO RESTORE OR REPAIR. 

398—Insurer held not estopped from denying liability for automobile collision damages 
occurring when automobile was towing trailer, although subsequently insurer’s agents 
directed making of repairs to automobile. Conner v. Union Automobile Ins. Co. (Cal.) 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Provision making policy incontestable after it had been “in force’ 2 years held in- 
applicable where the insured died within 2 years, Defenses of fraud in actions brought 
on policies within 2-year incontestable period and dismissed held available in subsequent 
actions brought after period expired. Thomas v. Metropolitan Life Ins. Co. (Kan.) 
-Provision of life policy for incontestability after policy had been “in force” for two 
years from issuance rendered policy incontestable for full two-year period, notwith- 
standing insured’s death during that period, where words of standard policy ‘“‘during 
lifetime of insured’’ were omitted. Incontestability clause not clearly conforming to 
statute must be interpreted as man of average intelligence would understand it. 
Kocak et al. v. Metropolitan Life Ins. Co. (N. Y.) 
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400—Provision for incontestability held inapplicable where application containing false 
statements was made by third person without authorization. One authorized to sign 
another’s name to application for membership in benefit association and to name 
himself beneficiary would not be presumed authorized to make fraudulent statements, 
and could not claim benefit of incontestability statute as to such statements. Logan 
v. Texas Mut. Life Ins. Ass’n. (Tex.) 

400—Provision of endowment policy excepting liability in case insured’s death occurred in 
stated employment held not inconsistent with incontestable statutory provision. Insurer’s 
suit to cancel endowment insurance agreement on ground insured’s ‘death occurred in 
excepted employment, was not contest of policy within statute. United Security Life 
Ins. & Trust Co. of Pennsylvania v. Massey et al. (Va.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 413. PROXIMATE CAUSE OF LOSS. 

413—Evidence in suit for loss resulting from consignee’s rejection of barge load sulphur 
held to show that cargoes previously delivered were contaminated by iron ore because of 
impleaded respondent’s negligence in transferring them to other barges. Consignee of 
sulphur, contaminated with iron ore because of negligence in transferring cargoes to 
other barges at iron ore dock, held justified in rejecting barge subsequently loaded 
thereat. Connecticut Fire Ins. Co. v. Lake Transfer Corporation et al. (U. S.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. — SITUATION OF PROPERTY INSURED. . 

419—Fire policy covering described buildings and patterns contained in designated buildings 
held not to cover patterns stored until needed in “old blacksmith shop”? not covered by 
policy. Central Radiator Co. v. Niagara Fire Ins. Co. et al. (N. J.) 

§ 421. FIRE. ; 

421—Fire escaping from range and burning floor and walls held “‘hostile’; hence recovery 
on fire policy for damage from resulting smoke and soot was warranted. Fire Ass’n. of 
Philadelphia v. Nelson. (Colo.) 


§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

423—Combination fire, lightning, and tornado policy on broadcasting station held not 
“tornado policy’ within attached clause made void when attached to “tornado policy” 
and excluding liability when loss was caused by electrical injury unless fire ensued. 
United States Fire Ins. Co. of New York v. Banks of Wabash, Inc. (Ind.) 

§ 424. ACCIDENT. 

424—Automobile policy provision exempting insurer from liability when automobile is 
operated with trailer is valid because of added hazard. Conner v. Union Automobile 
Ins. Co. (Cal.) 

424—-Damage to automobile transported on truck by contact with overhanging plank on 
bridge held covered by policy insuring truck against accidental collision with automobile, 
vehicle, or object. C. & J. Commercial Driveway, Inc. v. Fidelity & Guaranty Fire 
Corp. (Mich.) : 

§ 425. THEFT. 

425—Burglary policy held to cover burglary only from insured’s residence designated in 
policy, and. therefore did not cover theft of ring from cabin on vacation trip. Grover 
v. Hartford Accident & Indemnity Co. (Mo.) , re 

425—Taking of insured’s automobile from garage by person in charge thereof, without 
felonious intent to appropriate automobile to own use permanently, constituting statu- 
tory larceny, held “theft”? within auotmobile theft policy, entitling insured to recover 
from insurer for wrecking of automobile while driven by third pers 
taker. De Long v. Massachusetts Fire & Marine Ins. Co. (N. Y : 
—*Theft”’ and “robbery” in automobile theft policy, must be given commonly accepted 
meaning as understood by person of ordinary understanding. Agent exchanging 
owner’s automobile which agent was authorized to sell for worthless check held not 
“sale” but ‘‘theft’’, and insurer was liable under automobile theft policy. Nugent et al. 
v. Union Automobile Ins. Co. (Ore.) ; 2 : 1144 

425—Loss through forcible opening of safe, evidenced by visible marks upon doors to in- 
terior locked compartments, held within policy covering loss through “forcible open- 
ing evidenced by visible marks upon exterior” of safe. Blacknall v. Maryland Casualty 
Co. (Tex.) ae he een re 5 

425—In action on robbery policy, facts held to show when robbery occurred theater was 
actually “open for transaction of business.” Phrase in policy insuring theater owners 
against robbery while actually “open for transaction of business” does not mean only 
while open for exhibition of pictures. Manager and assistant manager who kept 
theater receipts in their office safe overnight and banked them next day held to have 
money in their “care” and hence were “custodians” thereof within meaning of robbery 
policy. Fox West Coast Theatres, Inc. et al. v. Union Indemnity Co. (Wash.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 434. ‘LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—State of will of person by. whose agency injury is caused determines whether injury 
was “accidental” within policy. Policy protecting landlord from liability for injuries 
“accidentally sustained” by another held not to cover injury caused by landlord’s 
deliberate and willful act. Sontag v. Galer et al. (Mass.) 
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§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE.. 
435—Casualty insurance against “loss by reason of liability imposed by law” for bodily 
injuries caused by insured’s automobile covered father’s recovery for medical expenses 
of injured minor son. Franklin v. Georgia Casualty Co. et al. (Ala.) 
435—Under proviso in automobile liability policy “insured shall not voluntarily assume 
liability,” insurer is liable only for immediate relief insured gave injured party, unless 
insured was liable for injury inflicted. Hospital and medical expenses necessarily in- 
curred by party injured in automobile accident held recoverable under automobile lia- 
bility policy. Northwestern Casualty & Surety Co. v. Rose. (Ark.) 
435—Provision in indemnity insurance policy that insurer shall not be liable while auto- 
mobile is driven by person under 16 held binding between parties. Statute permitting 
injured persons after judgment to sue indemnity insurers imposes no liability for 
accidents not covered by policy. Where insurer is not liable to insured because auto- 
mobile was driven by person under sixteen, person injured has no claim against in- 
surer. Sears v. Illinois Indemnity Co. (Cal.) ... ia 192 
435—Liability policy covered accident occurring while truck was being driven by insured 
owner substituting for hired driver named in policy. Antichi et al. v. New York 
Indemnity Co. (Cal.) . Pian whats ates . 1392 
435—Dealer’s liability policy held not to cover dealer’s automobile when used for demostrat- 
ing purposes by agent of another dealer with whom insured dealer was negotiating 
concerning automobile agency. Continental Casualty Co. v. Carver et al. (Colo.) .....1395 
5—Injury for pedestrian falling because of gravel which fell from motortruck while 
crossing sidewalk held within protection of contractor’s indemnity policy, notwith- 
standing policy excluded injuries caused by motortruck. United States Fidelity & 
Guaranty Co. v. Breslin. (Ky.) .... ae eee, ‘gists Sere aed beta<ed 
-~—-Under liability policy issued to dealer in telephone poles, insurer held not liable 
for death of customer’s employee away from insured premises. American Forest Pro- 
ducts Co., Inc. v. Lumbermen’s Mutual Casualty Co. (N. Y.) ; 1155 
-Policy indemnifying employer against liability for injuries of empldyees employed in 
agricultural pursuits and duties incident thereto, “including occasional saw-milling”’ 
included injuries to employee engaged in operation of sawmill. Weller et al. v. 
Grange Mutual Casualty Ins. Co. of Harrisburg. (Pa.) ; .1157 
-Provision in rider of motor carrier’s indemnity policy incorporating statute requiring 
carrier to carry policy covering “‘opergtions of each vehicle operated” held to prevail 
over policy provision attempting to limit coverage to particular vehicle. Hipp v. Pru- 
dential Casualty & Surety Co. of St. Louis, Mo. (S. D.) .......... a Poe 
435—Although insured lent automobile to borrower unable to drive, party injured through 
negligence of borrower’s driver while operating automobile for his own purpose but 
without borrower’s objection could not recover from 
Jordan. (Va.) 717 


§ 437. WRONGFUL ACTS OF INSURED. “ 
437—-Automobile, in which owner carried jug of wine with stock of provisions, was not 
“being used for transporting intoxicating liquor” within exclusion clause of liability 
insurance policy. Treolo v. Iroquois Auto Ins. Underwriters. (Ill.) aed 
(D) LIFE INSURANCE. 


§ 438. CAUSE OF DEATH IN GENERAL. 
438—Every contract of life insurance contains implied obligation of insured that he will 
do nothing wrongfully to hasten its maturity. Endowment policy did not become pay- 
able because of civil death of insured by imprisonment for life for murder. Sullivan v. 
Prudential Ins. Co. of America. (Me.) a eae ors 527 
438—Beneficiary could recover for death of insured resulting from injuries received while 
riding on running board of truck under policies covering injuries received while riding 
‘in’? automobile. Reynolds v. Life & Casualty Ins. Co. of Tennessee. (S. C.) ...... 55i 
§ 440. TIME OF DEATH. 


440—No presumption of death at specified time prior to expiration of seven years’ absence 
without i 


1151 


441—Insurer held entitled to cancellation of endowment insurance agreement where insured’s 
death occurred while engaged in employment without coverage of policy. United Security 
Life Ins. & Trust Co. of Pennsylvania v. Massey et al. (Va.) . 


§ 443. DEATH IN VIOLATION OF LAW. { 7 ree i 

443—Under rule that violation of law increasing risk will avoid life policy, there must be 
overt act to constitute law violation; mere intent to violate being insufficient. Ben Hur 
Life Ass’n. v. Cox. (Ind.) sv big suis ee ee i A ieahadie ey ke aah 

443—Insured’s violating ordinance when accident resulting in death occurred would not 
alone defeat recovery under policies excluding liability for losses sustained while violat- 
ing law. Reynolds v. Life & Casualty Ins. Co. of Tennessee. (Ss. C.) 

§ 447. PROXIMATE CAUSE OF DEATH. | ; d , z 

447—There must be proximate causative connection between law violation and ‘ insured’s 
death to avoid life policy. Policy provision respecting nonliability, if insured was vio- 
lating law, held not to change rights and liabilities of parties. Ben Hur Life Ass’n. v. 
Cox. ind.) .:. 492 

447—To defeat recove: J inj 
from unlawful act, direct causative connection between such act and death or injury 
must be shown. Reynolds v. Life & Casualty Ins. Co. of Tennessee. (S. C.) .. 551 
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(E) ACCIDENT AND HEALTH INSURANCE. 


§ 452. RISKS OF TRAVEL, RAILROAD AND OTHER CONVEYANCES. 

452—Insurer held liable under accident policy provision regarding travel as passenger, for 
injuries sustained by insured when thrown from platform of train adjacent highway 
and struck by automobile. Commercial Casualty Ins. Co. v. McCulley. (Ark.) 

452—-Automobile truck held ‘automobile’ within policy covering injury to insured by acci- 
dent to motor-driven ‘automobile.’ Passenger’s death from fatal injuries incurred, 
when automobile skidded, throwing passenger to pavement, held within policy covering 
injury by “‘accident to automobile.’’ That truck tires were burned black from skidding 
held ‘“‘external or visible evidence on vehicle of accident’? within automobile accident 
policy provision. Insured’s employer’s truck held within policy covering death by 
accident to any private automobile in which insured is riding. Life & Casualty Ins. 
Co. of Tennessee v. Roland. (Ga.) es one Sakon 

452—Where insured died of apoplexy while adjusting deranged gear-shift assembly of auto- 
mobile, recovery under policy covering injuries caused by wrecking of automobile or 
by insured being thrown out of automobile held not justified. National Casualty Co. v. 
Bogart. (Ohio.) 

RISKS OF 

453—“‘Occupational duties’”’ in clause exempting accident insurer from liability for death or 
loss while performing “‘occupational duties’ refers to insured’s ordinary and usual occu- 
pation, not to duties incident to unusual and temporary employment. Rancher killed 
while temporarily employed in construction of shed for neighbor held not killed while 
performing “‘occupational duties” within exception of accident policy. Federal Life Ins. 
Co. v. Hall. (Colo.) ; Peis 

§ 454. BODILY INFIRMITIES OR DISEASE. ; 

454—That skin disease appeared on sexual organ of insured held not to exempt insurer from 
liability under clause providing that disease of organs not common to both sexes was not 
covered by policy where disease could be contracted by either sex, on any part of body. 
Mutual Ben. Health & Accident Ass’n. v. Blaylock. (Miss.) ray oer 

454—Disability due to fibroid tumor of womb held not within health policy exception relative 
to disability caused by “disease of organs of body not common to both sexes.” 
Business Men’s Assur. Ass’n. v. Read. (Tex.) . ae 

§ 455. EXTERNAL, VIOLENT AND ACCIDENPAL MEANS OF INJURY. 

55—Where insured was accidentally cut while attempting to separate another person and 
and insu ed’s companion, injury was sustained by ‘“‘accidental means’? within policy. 
Travelers’ Protective Ass’n. of America v. Stephens. (Ark.) : aa eae 1093 

455—Death from stroke induced by artificial heat held not within policy covering fatal ‘‘ac- 
cidental injuries due to violent. external, and involuntary causes.” Ridgeley Protective 
Ass’n. v. Smith. (Ohio.) ad cite Stace AE 

§ 457. POISON OR CONTACT WITH POISONOUS SUBSTANCES. 

457—Death* from poison taken by insured in belief it was intoxicant was result of ‘‘exter- 
nal, violent, and accidental means’ within policy. Republic Life & Accident Ins. Co. v. 
Hatcher. (Ky.) . ; ; 

§ 464. INTENTIONAL INJURIES. zo 

464—Intentional injury clauses inserted in health and accident policies are reasonable and 
binding upon parties to contract. Intentional injury clause of accident policy is not 
defense against insured accidentally injured by person intending to injure third person. 
Intentional injury clause of accident policy cannot be invoked where person causing 
injury is so insane or drunk as to be incapable of forming rational intent. Monroe v. 
First National Life Ins. Co. (La.) ... 5 ... 664 

464—-Accident policy, excepting liability for injury intentionally produced by any person, 
precluded recovery for insured’s death as result of intentional shooting by unknown 
person. Price v. Inter-State Business Men’s Acc. Ass’n. of Des Moines, Iowa. (Wis.) 886 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Accidental injury aggravating disease and hastening death is direct and exclusive 
cause of death at that time, as regards liability on accident policy. In action on acci- 
dent policy, accidental injury aggravating disease and hastening death is direct cause 
of death whether disease was acute or chronic. Clauses in accident policy basing lia- 
bility on insured’s death 120 days after external bodily injury held to mean that acci- 
dent should be proximate cause of death, not exclusive of other conditions. Benefit 
Ass’n. of Ry. Employees v. Armbruster. (Ala.) 

XIII. Extent of Loss and Liability of Insurer. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 473. VALUE OF SUBJECT MATTER. 

§ 474. —— IN GENERAL. 

474—In “open policy” value of property insured is not definitely agreed upon in advance, 
but measure, such as market value, is laid down. Under open cargo policy, if mutual 
mistake as to value is afterwards made in adjusting and paying loss, neither party 
is foreclosed from complaining of mistake. St. Paul Fire & Marine Ins. Co. v. Pure 
Oil Co. (U. S.) 

§ 475. VALUED POLICY. 

475—In ‘“‘valued policy,” value of subject-matter is agreed upon beforehand at specified 
sum. Under valued policy, dispute as to value of subject-matter is foreclosed for 
all time, except in case of fraud or wager. Certificate of insurance issued under 
open blanket policy and fixing total and unit value of particular cargo held “valued”. 
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Mere insertion of amount of insurance does not render insurance “valued”. Insertion, 
in insurance contract, of valuation clause, setting forth both value of entire cargo and 
each barrel, renders insurance “valued”. There being no claim of fraud, insurer 
held not entitled to recover any part of payments, made to insured, on ground of 
innocent over-valuation of oil in valued cargo 
Marine Ins. Co. v. Pure Oil Co. (U. S.) 

§ 493.. TOTAL LOSS. 

493—No “total loss’’ within fire policy exists so long as remnant left after fire is reasonably 
adapted for use in restoring building to former condition. Whether remnant of in- 
sured building left after fire is reasonably suited for use in rebuilding depends upon 
whether reasonably prudent owner, uninsured, would, in restoring building to original 
condition, utilize remnant. Forrester v. New York Underwriters’ Ins. Co. (Tex.) 1352 

§ 494. PARTIAL LOSS IN GENERAL. 

494—-In suit on fixed value fire policy, proper method of ascertaining damages to partially 
destroyed house held fixed value less value of salvage, and not proportionate value of 
house destroyed in relation to whole. Bruner et al. v. Automobile Ins. Co. of Hartford, 
Comms CG. Sd gas cca 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. —— IN GENERAL. 

499—Fire insurers which did not inspect buildings nor place fair value thereon as required 
by statute were liable for face of policies. Riddick et al. v. Yorkshire Ins. Co. et 
al. (Tenn.) ; ; ; ; ‘ . .1348 

499—Burlap dealer suing on fire policies could recover, if anything, merely replacement cost 
of damaged stock, which he as large purchaser, 
National Ins. Co. et al. (U. S.) Mata tp ars ait 599 

§ 500. VALUED POLICIES. 

500—Fact that act repealed previou valued policy act is no evidence of legislative intent 
that repealing act should not be considered valued policy act. Provision that fire in- 
surers shall not be liable beyond ‘‘actual value’’ at time of loss held to mean fair 
value ascertained by inspection required in valued policy act. Proviso that fire insurer 
shall be liable for ‘‘value’’ shown by policy or application, in absence of agreement as 
to reasonable value, held to impose liability for amount of insurance not value at time 
of loss. Riddick et al. v. Yorkshire Ins, Co. et al. (Tenn.) 


§ 503. AMOUNT OF INTEREST OF INSURED. 

503—Policy issued to protect only interest of materialman covered reasonable value of 
material and labor expended on job. American Equitable Assurance Co. v. Powderly 
Coal & Lumber Co. (Ala.) ‘ : ; 


§ 504. EFFECT OF OTHER INSURANCE. 

504—Provision for apportionment of loss held inapplicable where insurance agent issuing 
policy informed materialman that fact that owner’s widow and administratrix also 
carried insurance would not affect materialman’s insurance. American Equitable Assur- 
ance €o. v. Powderly Coal & Lumber Co. (Ala.) : 

504—Taking out by mortgagor of additional fire insurance to protect his interest in prop- 
erty without mortgagee’s knowledge held not to reduce proportionate amount of prior 
insurance of mortgagee or trustee under New York standard mortgage clause. Taylor 
et al. v. Home Ins. Co. (N. C.) 

§ 507. LOSS OF RENT AND PROFITS. 

507—In determining insurers’ liability for loss from suspension of business caused by fire, 
under use and occupancy policies so providing, due consideration must be given to 
experience of business before fire and probable experience thereafter. In action on 
policies covering loss from suspension of business caused by fire, though trier of facts 
may consider accounting methods insured used before loss, no particular system of 
accounting is controlling in determining insurer’s liability. In action on policies covering 
loss from suspension of business caused by fire, based on loss of opportunity to earn 
fixed charges, club dues paid by insured for its officers held properly included in 
computing insurer’s liability. Under policies covering loss from suspension of business 
caused by fire, insurers were not liable, in absence of policy provision, for expenses 
insured incurred in making proofs of loss. Insured, sawmill operator, could recover, 
on policies covering loss from suspension of business caused by fire, fixed expenses of 
New York office, if maintained for some time prior to fire, for period fire prevented 
office from performing its functions. Insured could not recover on policies covering 
loss from suspension of business caused by fire for loss of opportunity to earn fixed 
charges during suspension, save in so far as insured would have earned some portion 
thereof by operation of its business. Puget Sound Lumber Co. v. Mechanics’ & 
Traders’ Ins. Co. (Wash.) ee 


(C) GUARANTY AND INDEMNITY INSURANCE, 
§ 514. DAMAGES INCURRED OR PAID. 


514—Automobile liability policy indemnifying against all legal liability arising from bodily 
injuries held to cover medical expenses and loss of services sustained by husband 
from injuries to wife. Antichi et al. v. New York Indemnity Co. (Cal.) 1392 

514—Liability insurer held not liable for amount over policy limit which insured had to 
pay, because insurer rejected opportunity to settle suit against insured for less than 
policy limit. Liability insurer who acts in bad faith in refusing to settle suit against 
insured becomes liable in excess of policy limit. Georgia Casualty Co. v. Mann. 
(Ky.) 


514—-Policy providin 
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wave machines held policy of insurance and not of indemnity. Hoffman v. Profes- 
sional Underwriters et al. (Mich.) 

514—One unable to pay judgments for damages caused by his negligent operation of 
insured automobile held not entitled to recover on policy. Barsuk v. Independence 
Indemnity Co. (N. Y.) 

514—Insured may recover on_indemnity policy before paying judgment against it. 
builders’ Hauling Co. v. Constitution Indemnity Co. ci 

$ 514%. DEFENSE OF ACTIONS. 

514%4—Provision of automobile liability policy that insured would help prosecute appeals 
did not require insured to furnish bond to stay judgment against insured pending 
insurer’s appeal or subject him to claim for subrogation by surety on insolvent 
surer’s appeal bond. Holmes v. Hughes et al. (Cal.) 

514%—If insured fails to co-operate as required by policy, insurer may disclaim liability, 
in which event insured’s judgment creditor could not recover against insurer, except 
in case of compulsory motor vehicle insurance. Where automobile insurer learned that 
insured would be difficult to locate, it was bound to do only what reasonably prudent 
person would do to keep in contact with insured who was obligated to co-operate with 
insurer in defending action. If insured fails to co-operate without collusion on part 
of automobile insurer, latter may disclaim liability, even though insurer desires and 
seeks opportunity to disclaim. Goldberg v. Preferred Acc. Ins. Co. of New York. 
(Mass. ) 

514%—Under liability policy whereby assurer, in independent and unconditional promise, 
agrees to defend suits, even if groundless, assured could recover expenses incurred in 
successfully defending damage suits which assurer refused to defend. Assurer’s liability 
for expenses incurred by assured in defending damage suits depends on terms of lia- 
bility policy. Union Indemnity Co. v. Mostov. (Ohio.) . 

514%—Insured’s willfully false statement, when sued to indemnity insured’s counsel, that 
another was driving car at time of accident constituted breach of co-operation clause 
of policy, precluding. injured party from maintaining action against insurer. Co- 
operation required of insured under automobile indemnity policy implies good faith. 
Insured’s misrepresentation concerning material matter and substantially affecting insur- 
er’s rights constitutes breach of indemnity policy requiring insured’s co-operation. 
legretto v. Oregon Automobile Ins. Co. (Ore.) oe 

(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 
515—In absence of fraud or misrepresentation, provision of policy limiting insurer’s liability 
to return of premiums under certain circumstances held binding. Champion v. Life & 
Casualty Ins. Co. of Tennessee. (Ala.) 
515—Life policy held to cover death of criminal shot by police officer while sitting in stolen 
car, with additional payment for accidental death. Ben Hur Life Ass’n. v. Cox. (Ind.) 
515—Where death of insured was caused by inhalation of carbon monoxide gas, exception in 
double indemnity provision in life policy of death resulting directly or indirectly from 
“poisons” held not applicable. Kingsley v. American Central Life Ins. Co. (Mich.).. 
515—-Where death ensues as unusual, unexpected, or unforeseen result of intentional act, 
it occurs by ‘“‘accidental means” within double indemnity clause of life policy, not- 
withstanding absence of proof of mishap, mischance, slip, or*any occurrence out of 
ordinary. Konschal v. Equitable Life Assur. Soc. of the United States. (Minn.) 
515—Under provisions of life policy beneficiary held entitled to face of policy plus standard 
gg rw fund, even though insured died after end of premium paying period. Beckett 
Jefferson Standard Life Ins. Co. (S. C. 
$15—iInsured sustaining hernia after lifting heavy wheel, which he dropped, held as matter 
of law not injured through “external, violent and accidental means’ within double 
indemnity provision. Seipel v. Equitable Life Ins. Co. of Iowa. (U. S.) 
515—Accidental death from sunstroke, accompanied by flushed sunburned face, held not 
evidenced bv “contusion” or ‘‘wound’’ within double indemnity clause of life policy. 
Paist v. Etna Life Ins. Co. (U. S.) 
515—It cannot he assumed, absent contract clearly to contrary, that parties to policy meant 
to have double indemnity provision apply only if insured should be in perfect health 
at time of accident. Double indemnity should not be denied on ground that disease 
or predisposing cause of death existed , Prior to accident unless such was one “proxi- 
mate cause”’ instead of ‘“‘remote cause’ of death. Insured’s aneurysm, if existing at 
time of accident, would not, if dormant, bar recovery for double indemnity under 
life policy. Equitable Life Assurance Society of United States v. Gratiot. (Wyo.) 
§ 516. AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 
516—“Total disability,’ within disability clause of life insurance policy, is relative term, 
depending upon insured’s occupation and capabilities and circumstances of particular 
case. New York Life Ins. Co. v. Torrance. (Ala.) 
Provision in life policies that total disability existing continuously for not less than 
three months shall be presumed to be permanent held conclusive, not rebuttable pre- 
—: when read with other provisions. Dietlin v. Missouri State Life Ins. Co. 
Ca 
516—Benefits for total permanent disability, payable during continuance of disability, are 
payable from the inception of such disability. Under provision that, after continuation 
for as much as 90 days of total disability not permanent in character, such disability 
shall “during its further continuance’ be presumed permanent, permanent disability 
benefits are payable only for period beginning at end of 90-day period. As regards dis- 
ability clause of life policy, mere 3-month period of “total disability’ would not imply 
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“permanent disability.” Insured, fully cured of erysipelas in 5 months, could recover 

only under clause of policy providing for payment after total disability continued 90 

days. Mutual Life Ins. Co. of New York v. Wheatley. (Ky.) des olen ee 
516—Insured, totally disabled for 21 months, held not ‘totally and permanently disabled” 

_— 7 oe provision for disability benefits. Lewis v. Metropolitan Life Ins. 

0. (La. re 

516—In action by employee on group insurance policy for permanent disability, judgment 
for defendant was affirmed. Paul v. Missouri State Life Ins. Co. (Mo.) ........... 

’ 516—Word “permanently” in policies insuring against disability, held not used in extreme 
sense of absolute perpetuity, but relatively in contradistinction from “temporary” or 
“transient.” Added special or individual provisions of insurance policies respecting 
permanent disability prevail over and modify conflicting general provisions. Any dis- 
ability, wholly preventing insured from performing any work for compensation for 90 
days continuously held “total and permanent disability.”” Payment of salary to insured 
as hotel manager for period of total disability, during which he received payments from 
insurer did not bar action for payments due during subsequent period of disability. 
Losnecki v. Mutual Life Ins. Co. of New York. (Pa.) ; 1004 

516—Proof of total temporary disability did not entitle insured to recover under life policy 
containing provision for total permanent disability. Grenon v. Metropolitan Life Ins. 
Ce. hk. 2) 547 
516—-Insured 
trained and on which he depends for living. Hickman v. A&Stna Life Ins. Co. of Hart- 
ford, Conn. (S. C. ads okay ne hie’ + ie asin wih 6, @ biociO 
516—Insured is ‘‘totally disabled” when he is unable to do customary work, for which trained, 
upon which he depends for living. Du Rant v. tna Life Ins. Co. (S. C.) 1013 
516—Generally, insured under life policy containing disability clause must, to minimize 
disability, submit to treatment to which reasonably prudent man would ordinarily sub- 
mit. Failure of insured, under life policy containing disability clause to submit to 
reasonable and proper treatment, held to preclude insured from recovering indemnity 
for total disability subsequent to time when condition could have been substantially 
improved by treatment recommended but not obtained. Cody v. John Hancock Mutual 
Life Ins. Co. (W. Va.) oa, 
516—Insured struck by airplane propeller while spinning propeller to start motor held 
“engaging in aviation or aeronautics” within exemption provision of policy. Blonski 
v. Bankers’ Life Co. (Wis.) .... ha aps 
516—Under disability clause, insured held not, after furnishing proof of total permanent 
disability, entitled to benefits for disability period preceding furnishing of proofs. Orr 
v. Mutual Life Ins. Co. (U. S.) ee gee 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. 

524—‘Total disability’ within accident policy does not mean inability to do anything. That 
insured undertook, after injury, to do some work did not estop him to recover for 
total and continuous disability under accident policy. Mutual Ben. Health & Accident 
Ass’n. v. Bird. (Ark.) 359 

524—-Accident policy provisions for indemnity where insured is “totally or wholly disabled,” 
require disability rendering insured unable to perform substantial and material acts of 
his occupation in ysual way. Travelers’ Protective Ass’n. of America v. Stephens. (Ark.)1093 

524—‘‘Total disability’ within policy exists when one is wholly disabled from pursuing 
usual and customary duties of his employment. New York Life Ins. Co. v. Tarbutton. 


perform any duty incident to usual employment or business. In determining meaning 
and effect of phrase “total loss of time” within health policy, same rules of construction 
apply as those applicable to determine meaning and effect of phrase “total disability”. 
Disease which causes “total loss of time”; there being no “total disability” without 
consequent “total loss of time.” Mutual Ben. Health & Accident Ass’n. v. Mathis. 
(Miss.) Skates 870 

524—Insurer held not liable for disability benefits under life policy for period prior to re- 
ceipt of proofs, where policy provided for payment beginning at date of receipt of 
proote. Cosbett v. Phoeniz Motul Litt Ins. Ce. CMs Wo) 6 ccccsccives di wcsvevecal 

524—Insured held entitled to sick benefit. whether disability was caused by flu or by com- 
plications of flu and progressive muscular atrophy. Southern Travelers’ Ass’n. v. 
Masterson. (Tex.) 

524—In action on certificate in mutual aid association, instruction defining “‘totally disability 
held error. Winters Mut. Aid Ass’n, Circle No. 2 v. Reddin. (Tex) 1023 


§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

527—Policy covering disabilities resulting from dismemberment and loss of sight held not 
to cover disability resulting from accidental spinal injury. American Employers’ Ins. 
Co. v. Head. (Ky.) I eM AS er 

: ROM ACCIDENT. : Se i , 

ha ts ada a abe insured’s death was accidental, within double indemnity pro- 
vision, causal connection held not to exist between insured’s hostile demonstrations, 
which ceased before assaulted party left house and informed officers thereof, and killing 
by officers intending to investigate matters. That officers made honest mistake as to 
necessity of slaying insured held not to show insured’s death was not accidental. 
California State Life Ins. Co. v. Fuqua et al. (Ariz.) . 


529—Insurer held not liable under life policy, providing dow le indemnity for incidental 
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death, excepting death resulting from “participation in aeronautic or submarine opera- 
tions,” where insured was killed while passenger in aeroplane. First Nat. Bank of 
Chattanooga v. Phoenix Mut. Life Ins. Co. (U. 

529—Evidence that insured suffered death by discharge of pistol during scuffle incident 
to indecent assault upon female as matter of law required finding that insured was 
“engaged in violation of law involving moral turpitude” within double indemnity clause 
exception. As respects exception in double indemnity clause of life policy, crime 
involves “moral turpitude” if it involves any act of baseness, vileness, or depravity 
when judged in light of social duties. Accidental shooting of insured during his 
indecent assault upon female, who had picked up pistol, held result of assault, as 
regards exception in double indemmity clause. Hutto v. Atlantic Life Ins. Co. (U.S.) 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF. POLICY. 

530—Allowing insured who had operation on each foot twice the amount specified in 
schedule for operation on “bones of foot’? held erroneous where policy limited payment 
of surgical indemnities to largest amount specified in schedule for any one operation. 
Dietlin v. Missouri State Life Ins. Co. (Cal.) oe. 


XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 

533—Insured’s mistake in first notifying wrong insurance company of loss was not fatal 
to his rights under fire policy containing covenant against other insurance. Home 
Ins. Co. of New York v. Stroud et al. (Ky.) 

§ 535. NECESSITY OF NOTICE. 

535—Provision in automobile liability policy requiring notice of accident to insurer must be 
reasonably construed. Burroughs Adding Machine Co. v. General Accident Fire & Life 
Assur. Corporation. (Mich.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—To justify recovery under insurance policy, insured must comply with stipulations re- 
quiring proofs of loss. Standard Accident Ins. Co. v. Cherry. (Ohio.) 

536—Where total loss occurs, fire policy ee liquidated demand and proof of loss is 
unnecessary. Security Ins. Co. v. Vines. (Tex.) 

§ 537. PERSONS WHO MAY GIVE NOTICE. OR MAKE PROOF. 

537—Proof of loss under insurance policy must be made by person entitled to payment, 
who, in case of policy payable to assured’s estate, is administrator. Proof of loss, 
made by any one before appointment of administrator of insured’s estate and affirmed 
by administrator after appointment, is sufficient. Maskas v. North American Acc. 
Ins. Co. (Mass.) ; 

537—Administratrix could rely upon filing of proofs of insured’s death in her individual 


capacity as claimant, where policy was silent as to who should file proofs. Kane v. 
Metropolitan Life Ins. io. <a. we) 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 

539(1)—Insured, who became disabled from chronic infectious sinusitus and arthritis, could 
not subst proof of permanent total disability until six months expired, where policy 
provided that total disability would be accepted as permanent after continuairce for 
six month. Corbett v. Phoen'x Mutual Life Ins. Co. (N. Y.) 1274 

539(1)—By-laws requiring proof of loss under sickness policy within 90 ‘days ‘held void under 
statute. Southern Travelers’ Ass’n. v. Masterson. (Tex.) 

539(1)—Oral and written notices given by assured held within reasonable time, as _ re- 


quired by atitomobil eyctned policy. Independence Indemnity Co. v. Sanderson. 
CU. S&S.) 


(3). “Immediate” notice. 
539(3)—Word ‘immediate’? as used in policy requiring immediate notice of loss, implies 
nothing less than due diligence to act with reasonable promptness under circumstances. 
Insured delaying month and half before giving insurer written notice of loss, breached 
theft policy requiring immediate notice. Friedman v. Orient Ins. Co. (Mass.) 
(5). Effect of failure or delay. 
539(5)—Failure to give notice of injury within 20 days after accident did not, as matter 
of law. preclude beneficiary from recovering for insured’s death, where notice, was given 


thereaficr, and policy permitted notice as soon as reasonably possible. Inter-Ocean 
Casualty Co, v. Wilkins. (Ind.) 


539(5)—Unless policy provides for forfeiture for failure to make ‘proof of loss within 60 
days, failure to make proof of loss within such time is not available as defense if proof 
is furnished within reasonable time after fire. Provision that fire policy should be void 
in event of insured’s violation of agreement held not to refer to agreement to furnish 
proof of loss. Yorkshire Ins. Co. v. Kirtley. (Ky.) . 

539(5)—Failure of insured, under automobile liability policy to promptly ‘ notify insurer of 
automobile accident by employee of “agency manager” held not to defeat insurer’s 
liability to insured for attorney’s fees and expenses incurred in defending groundless 


suit. Burroughs Adding Machine Co. v. General Accident Fire & Life Assur. Cor- 
poration. (Mich.) 


(6). Excuses for failure or delay. 
539(6)—Despite decree that absentee insured is presumed to be dead, insurer, may plead 


and prove beneficiary’s failure to make due proof of death. Apfelbaum et al. v. Pru- 
dential Ins. Co. of America. (N. 


§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
Description and value of property destroyed and amount of loss 


119 


2 , 
542(2)—In describing merchandise damaged by fire, expression “burned out of sight,” 
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that merchandise has been burned to an ash or into such small particles that it might 


be washed away by water or swept into debris. Hyland v. Millers National Ins. Co. 
et al. (U 


Creme S 6 il 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Affidavit that insured was killed by railroad train, with which automobile wherein 
he was riding collided, held not proof of loss required by accident policy. Maskas 
v. North American Acc. Ins. Co. (Mass.) sigs Secs Slee 

543—Accident insurance policy providing for weekly indemnity held to require but one set 
of proofs of loss and not weekly proofs. In suit upon accident insurance policy for 
second period of disability caused from same accident for which insured had furnished 
proofs of loss for first period, demand by letter for payment held sufficient proof of 
extent of loss. Standard Accident Ins. Co. v. Cherry. (Ohio.) fs eaens 

3—Insured not required by insurer to furnish written proof of continued total and perma- 

nent disability held not obliged to do more than bring qction on policy and prove con- 
tinuance of disability. Glauser v. Philadelphia Life Ins. Co. (VPa.) 7 : 

543—Preliminary proof of loss shortly after accident, then supposed to be inconsequential, 
held not proof of loss as to serious injury subsequently developing under accident 
policy. Inter-Ocean Casualty Co. v. Johnston. (Tex.) ......... . ° 

§ 546. CERTIFICATE OF MAGISTRATE OR OTHER OFFICER. 

546—Insurer’s failure to repeat autopsy before interment did not preclude it setting up 
defence refusal to consent to autopsy. Maryland Casualty Co. v. Harris. (U. S.) 

§ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. . 

547—-Testimony of deceased insured’s physician respecting insured’s ‘physical and mental 
condition, including suicidal tendencies, held incompetent, since in violation of statute. 
Scheiner v. Metropolitan Life Ins. Co. 

§ 548. EXAMINATION OF INSURED. 

548—Insured’s wrongful refusal to submit according to policy, to examination after his 
home burned, did not render policy void, but merely postponed right to sue. In 
action on fire policy, evidence held to show insurer’s demand for insured who was 


in jail to appear within 45 minutes for examination as unreasonable. Knight et al. 
v. Firemen’s Ins. Co. of Newark, N. J M 


§ 550. EFFECT OF STATEMENTS AN 

550—Where insured at first believed he was only partially disabled, his presenting claim for 
partial disability shortly after injury in attempt to comply with policy did not prevent 
his recovery, of total disabillity under subsequent claim. Travelers Protective Ass'n. of 
America v. Stephens. (Ark.) i ea Mee re 3 : 

550—Hospital records describing deceased’s condition sent to another insurance company 
as part of proofs of claims against it held competent as admission in action on 
accident policy. Hospital records or doctor’s statements, submitted as part of proofs 
of death to insurer, are admissible as admissions under general law of evidence, not 
under any peculiar rule of insurance. Party’s admissions of any facts material to 


i oe see competent evidence against him. Scheiner v. Metropolitan Life Ins. 
0. ee 


552. MISSTATEMENTS OR OMISSIONS. 
552—Where statement of date of disability under life policy is shown to be erroneous, cor- 
rect date should prevail. Smith v. Prudential Ins. Co. of America. (Kan.) 
552—Insured’s overvaluing fire loss due to mere mistake or error of judgment will not 
defeat recovery. Hyland v. Millers National Ins. Co. et al. (U. S.) 
§ 553. FRAUD OR FALSE SWEARING. 
(1). In general. 
553(1)—False statement in application for insurance policy or proof of loss must have been 
intentionally made for purpose of deceiving or defrauding insurer to invalidate policy. 
Home Ins. Co. of New York v. Stroud et al. (Ky.) : 
553(1)—That insured, knowing that evidence of incendiarism was known to all parties, 
falsely stated in proof of loss that origin of fire was unknown to him, would not alone 
preclude recovery. Where insured knowingly and willfully falsely states material fact 
in proof of loss or testimony regarding value of property insured, or fire damage thereto, 
intention to deceive insurer is necessarily implied. Hyland v. Millers National Ins. 
G & a. 5... ec ath ec satel 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Insurer’s conduct tending to create belief in claimant’s mind that notice or proofs 
of loss will be unnecessary operates as waiver of policy provision requiring such notices 
or proofs. Savage et al, v. Norwich Union Fire Ins. Society Ltd. (Cal.) ; 
558(1)—Insurer’s delay of about 22 days before replying tc insured’s letter regarding loss 
held not to preclude insurer from defending on ground that insured failed to give 
immediate notice of loss. Friedman v. Orient Ins. Co. (Mass.) 
(4). Failure to furnish blanks. ‘ 
558(4)—Insurer sending blank forms for proofs of loss to attorney, employed by petitioner 
for administration of insured’s estate to give notice of loss, on receipt of such notice, 
complied with policy requirement that insurer furnish claimant such forms on receipt 
of notice. As respects issue of waiver of proof of loss by failure to furnish blanks, 
administrator of insured’s estate cannot disavow notice of loss, given by attorney 
employed by him for such purpose before his appointment, but must rely thereon to 
recover on policy. Maskas v. North American Acc. Ins. Co. (Mass.) 
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558(4)—Accident insurer’s refusal to furnish blanks for proof of loss is not waiver of 
proof, where policy provides for filing written proof of loss by insured if blanks are 
not furnished. Inter-Ocean Casualty Co. v. Johnston. (Tex.) 
S338. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Denial of liability is waiver of proof of loss under fire policy. Taylor et al. v. 
Home Ins. Co. (N. C. 
559(1)—Fire insurer, which denied liability, waived proofs of loss. 
Ins. Co. (N. C.) ae 
559(1)—While accident insurer’s denial of liability within time for filing proof of los 
would constitute waiver, mere refusal to pay, particularly if made after expiration of 
time to file proof does not constitute waiver of proof of loss. Inter-Ocean Casualty 
Co. v. Johnston. (Tex.) 
(2). Life and accident insurance, 
559(2)—-Insurer by denying validity of policy and all liability thereunder waived neces- 
ie 3 filing proof of insured’s death. Globe Life Ins. Co. of Illinois v. Miller. 
nd. 5s Buel 
559(2)—-Insurer’s determination to decline liability on industrial life policies because of 
alleged fraudulent substituton of healthy applicant for insured, then sick, rendered 
failure to furnish certificates of loss before suit immaterial, Edwards v. Washington 
Fidelity Nat. Ins. Co. (Ly 
§ 560. —— FAILURE TO 
(1). In general. 
560(1)—Insurer held not estopped to deny liability because of delay in furnishing proofs 
of loss by failure to state objections to timely affidavit, where administrator of insured’s 
estate took no action in reliance on insurer’s silence. Maskas v. North American 
Acc, Ins. Co. (Mass.) Sea 
560(1)—Insurer receiving and retaining informal proof of loss, without objecting or demand- 
ing further or more definite proof, waives objections thereto. Barstow v. Federal Life 
Ins Co. (Mich.) 
(3). Specifying ground of objection as waiver of other grounds. 
560(3}—Policy provisions that proof of death be made on insurer’s blanks held waived by 
insurer’s letter offering to settle on evidence of insured’s correct age, proof having 
been otherwise submitted. Evans v. Orleans Industrial Life, Health, Accident & Burial 
Ben. Ins. Co., Inc. (La.) .. . 
560(3)—Insurer’s letter to insured 
clude insurer from defending on ground insured failed to give timely notice of loss. 
Friedman v. Orient Ins. Co. (Mass.) gaat ae ay 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurer’s going out to determine fire loss and adjuster’s statements insured need do 
nothing more, held waiver of preliminary proof 
v. Norwich Union Ins. Society Ltd. (Cal.) 


XV. Adjustment of Loss. 


§ 571. APPOINTMENT OF UMPIRE. 

571—Statute authorizing court to appoint umpire to act with insurance appraisers held 
applicable only when appraisers have neglected for ten days after appointment to select 
umpire. Insurer’s failure to appoint appraiser held not to warrant court’s appointing 
umpire to act solely with appraiser appointed by insured. Where insurer had not 
selected appraiser, nor consented to appraisement, finding by insured’s appraiser and 
umpire held not binding on insurer. Stipulation in policy in language of statute author- 
izing court to appoint umpire to act with appraisers would confer no greater author- 
ity than statute. National Fire Ins. Co. v. Shuman. (Ga.) ste 

571—Municipal court of Atlanta is court of record which can appoint umpire to act wit 
appraisers pursuant to appraisal agreement in fire policy. Ozburn v. National Union 
Fire Ins. Co. (Ga.) 


§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 

572—Fire loss appraisers without accurate knowledge of essential facts must give parties in 
interest opportunity to produce available evidence thereof. St. Paul Fire & Marine Ins. 
Co. v. Tire Clearing House, Inc. BP ay 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 

574(1)—Award signed by umpire, alone, but showing umpire and one appraiser agreed, 
held “award in writing of any two” within appraisal agreement in fire policy. Ozburn 
v. National Union Fire Ins. Co. (Ga.) 

574(1)—Circumstances under which award of arbitrators under insurance policy will be set 
aside upon ground of mistake, stated. Igoe Bros. v. National Ben Franklin Fire Ins. 
Co. of Pittsburgh, Pa., et al. (N. J. 

574(1)—Noncompliance of fire loss appraisers’ award with appraisal agreement may con- 
stitute ground for setting it aside. St. Paul Fire & Marine Ins. Co. v. Tire Clearing 
House, Inc. Ss. 

574(1)—Every reasonable intentment will be indulged in support of arbitrations. Award 
fixing sound value of building and amount of loss under appraisal clause of standard 
fire policy held not void for uncertainty where it gave basis of mathematical calculation 
for loss payable. Award of arbitrators under fire policy held not void for failure to 
decide extent of assured’s interest where finding was responsive to submission. Mutual 
Implement Co. v. Merchants’ & Business Men’s Mutual Fire Ins. Co. (W. Va.) 
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(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Fire loss appraisers’ fraud, misconduct, carelessness or partiality, resulting in award 
grossly below actual loss sustained, generally justifies setting aside of award. St. Paul 
Fire & Marine Ins. Co. v. Tire Clearing House, Inc. Ss. 
(7). Actions to set aside award. 
574(7)—Award by appraiser and umpire under policy held not common-law award or 
statutory award, but contractual method of ascertaining loss, preventing judgment 
thereon without suit upon policy. National Fire Ins. Co. v. Shuman. (Ga.) .. 
574(7)—Mere showing that arbitrators came to conclusion of fact erroneously does not 
warrant setting aside award under insurance policy upon ground of mistake. In _in- 
sured’s suit to reform arbitration award under use and occupancy insurance policies, 
evidence held not to establish mistake of arbitrators, sufficient as basis for reforming 
award. Igoe Bros., Inc. v. National Ben Franklin Fire Ins. Co. of Pittsburgh, Pa., 
a. te 5) 
574(7)—Evidence held to justify court in setting aside fire loss appraisers’ award as made 
up in disregard of some important facts and in power of others. St. Paul Fire & 
Marine Ins. Co. v. Tire Clearing House, Inc. (U. 
§ 576. 7 ie OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(3). As to defects and objections. 
576(3)—Failure of appraisers’ award of damage to value property destroyed held waived 


by insurer where case was litigated without objection on this ground. Ozburn v. 
National Union Fire Ins. Co. (Ga.) eee 


§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Where answer pleaded settlement, and set out release and settlement check, pur- 
portedly signed by plaintiff, exclusion of chcek and release because insufficiently identi- 
fied held reversible error, where plaintiff filed no affidavit before trial denying their 
genuineness. Springfield Life Ins. Co. v. King. (Ark.) fa 

579—Intentional causing of toss of benefits under contract is not actionable, absent actual 
ill will or purpose to harm or lack of legal justification. Defendant acting in exercise 
of equal or superior right conflicting with right of plaintiff under his contract may 
lawfully interfere with plaintiff’s right. Client may, without attorney’s consent or 
knowledge, settle pending suit brought and prosecuted by attorney. Since client’s 
settling of suit without attorney’s knowledge was not breach of contingent fee contract, 
defendant committed no actional wrong against attorneys in inducing client to settle. 
Herbits et al. v. Constitution Indemnity Co. of Philadelphia. (Mass.) 

579—In suit on double indemnity clause of accident policy, evidence held to show insurer 
was guilty of no fraud in effecting settlement for primary indemnity only. As respects 
settlement, evidence held not to establish claim of insurer’s bad faith in disputing 
liability for double indemnity. Claim of double indemnity under accident policy was 
“unliquidated,” and payment of conceded primary indemnity constituted consideration 


for settlement of whole. Long v. Aetna Life Ins. Co. of Hartford, Conn. (Mich.) 


579—Insurer’s liability to deny that’ property insured against fire was worth full amount of 
insurance when policies were issued does not make insured’s claim for subsequent loss 
“liquidated” so as to invalidate accord and satisfaction. That adjuster told insured that 
three-fourths value clause in fire policy was valid does not relieve insured of execution 
of releases and acceptance of money tendered for amount of loss. Insured’s alleged 
mistake in arriving at accord on assumption of validity of three-fourths value clause 
in fire policy is immaterial, where, before satisfaction, attorney had advised him that 
such clause was invalid. Insured’s alleged mistake as to validity of three-fourths value 
clause in fire policies was mistake of law and insufficient to set aside accord and satis- 
faction. Laxton v. Retail Hardware Mut. Fire Ins. Co. (Mo.) 


XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581- 


-All provisions of mortgagee clause of fire policy must be — together and harmonized. 
Montalbano v. Lumbermen’s Ins, Co. of Philadelphia. (N. 


1071 
§ 582. ron FOR BENEFIT OF PARTIES erkaneten IN PROPERTY IN- 
SURED. 
582—-Vendor of realty, under indorsement directing payment of fire loss, held entitled to 
recover amount of insurance remaining after payment of mortgage. Burman v. Califor- 
nia Ins. Co. (Minn.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO ‘INSURED, HIS REPRESEN- 
TATIVES, OR ESTATE. 


(1). In general. 
583(1)—Woman who insured designated in application for life policy as beneficiary could 
not recover on issued policy in which she was not beneficiary regardless of whether 
she was engaged to insured. American National Ins. Co. v. Driver. (Tex.) . .1303 
(2). Policy payable to relative or person equitably entitled. 
583(2)—Mere delivery of life policies containing facility of payment clause by claimant to 
insurer would not constitute consideration to support insurer’s promise to pay him. 
In absence of bad faith, court should not interfere with insurer’s discretion in paying 
under facility of noes clause in life policy. Longley v. Metropolitan Life Ins. 
Co. of New York. (Mo.) 
583(2)—‘“Facility of payment clause,” is appointment by assured and beneficiary of per- 
sons authorized to receive payment. French v. Lanham. (U. S. 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
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§ 585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Where insurer with knowledge of adverse claim by insured’s widow and minor 
child paid proceeds of life policies to beneficiaries with no insurable interest beyond 
amounts owed them by insured, which were a small portion of amount of policies 
insurer was liable to widow and child on policies, less amount of such indebtedness. 
Sink et al. ve Waco Mut. Lite & Accident Ass’n. et al. (Tex.) OTE SS 
(2). aaa clause making policy payable to relative or person equitably 
entitled. 
585(2)—-Insurer’s payment of proceeds of policy to assured’s executor under facility of 
payment clause held not to give exe@utor ownership of fund to exclusion of bene- 
ficiary. French v. Lanham. (U. S.) 


§ 586. —— VESTED INTEREST OF BENEFICIARY. 
586—Beneficiary of life policy authorizing insured to change beneficiary has no vested rights 
until loss occurs. Metropolitan Life Ins. Co. v. Bramlett. (Ala.) egies 058 
§ 586. Beneficiary on life insurance policy has vested interest therein after its delivery 
of which he cannot be deprived without his consent, absent provision therefor in policy. 
First-Columbus Nat. Bank v. D. S. Pate Lumber Co. (Miss.) ee 
586-—Beneficiary unconditionally designated in life policy has present or vested right to 
receive sum payable at maturity of policy. Ruckenstein v. Metropolitan Life Ins. 
Me Ma aN sia aortas path Ge ey omens Soy ata 
586—Generally, where right to change beneficiary is reserved in policy, beneficiary acquires 
_. no vested right. Donnelly v. Northwestern Life Ins. Co. (U. S.) Been cco ats 
586—Where insured had right to change beneficiary, beneficiary had no vested interest in 


445 


life policy. Toole v, National Life Ins. Co. of the United’ States of America. (Wash.)1309 


§ 587. —— CHANGE OF BENEFICIARY. 

587—Original beneficiary of life policy can recover insurance money: from beneficiary sub- 
stituted on insured’s request when insane and to whom money was paid or from in- 
surer before paying policy, or after paying it with notice of insured’s insanity. Fraud 
or undue influence in inducing insured to change beneficiary in life policy would not 
entitle first beneficiary to recover proceeds, even as against new beneficiary participating 
in fraud. Property right of insured in life policy after requesting, while insane, change 
of beneficiary remained unaffected after attempted change. Insurer who, in ignorance 
of insured’s insanity, had paid insurance to beneficiary substituted upon insured’s 
request while insane did not have burden of recovering such payment for original 
beneficiary. Metropolitan Life Ins. Co. v. Bramlett. (Ala.) 

587—Where insured reserves right to change beneficiary subject to insurer’s right to insist 
on policy provisions as to manner of effecting change, change may be effected by parol 
or writing manifesting, insured?s intent. Insurer may waive failure to change bene- 
ficiary in compliance with policy. Whitman v. Whitman. (Ala.) 

587—Insured could change beneficiary under policy without consent of. beneficiary, where 
policx provided for change by written request filed at insurer’s home office. Insurer’s 
receipt and noting of record of change of beneficiary held substantial compliance with 
provision permitting change of written request filed at home office and indorsed by 
insurer, Insured could change beneficiary and’ assign policy without beneficiary’s con- 
sent, where policy provided for change by insured’s wri‘ten notice to company subject 
to company’s approval. Written change of beneficiary mailed to insurer, followed by 
notation of change on policy card, held substantial compliance with provision for 
change by written notice with insurer’s approval and poticy indorsement. Changes of 
beneficiaries and assignments of life policies b» insured to creditor without consent of 
beneficiary, who was insured’st wife, held valid. That bank president executed changes 
of beneficiaries and assignments of life policies to bank, as result of pressure and 
promise to lighten punishment on plea of guilty to embezzlement charge, held not to 
show “duress” invalidating transfers. Changes of beneficiaries and assignments of life 
policies made by officers to bank in partial restitution for defalcations held not void, 
where promise of aid to lessen punishment referred only to aid following plea of 
guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.) 5S ares 

587—Beneficiary has, during life of insured, under life policy providing for change of 
beneficiary, no power to prevent such change. Citizens’ Bank v. Pan-American Life 
Ins. Co. et al. (La.) 

587—Group insurance policy 
Beneficiary right’s under group policy became vested at insured employee’s death, and 
were unaffected by insurer’s granting insured’s application for change of beneficiary; 
application not being received until after insured’s death. Prevision of policy regulating 
changes of beneficiary could be waived by insurer before insured’s death but not there- 
after. Where policy specifically prescribes manner of changing beneficiary, intended 
change is legally ineffectual unless intent of policy be complied with, or waived by 
insured before insured’s death. Wife who, being beneficiary under group policy, 
requested employer temporarily to refrain from forwarding husband’s application for 
change of beneficiary, delaying insurer’s receipt thereof until after husband’s death 
re ae estopped from claiming insurance. Metropolitan Life Ins. Co. v. Lewis et al. 

587—Courts cannét, without beneficiary’s consent, change beneficiary in policy providing 
for such change only with beneficiary’s consent. That animosity existed between bene- 
ficiary’s officers and insured even before he severed connections with beneficiary did not 
entitle insured to change beneficiary after severing connections. First-Columbus Nat. 
Bank v. D. S. Pate Lumber Co. (Miss.) 
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587—Generally, there must be adherence to mode prescribed by policy to effect change of 
beneficiary. When insured complies with all requirements of policy within his power for 
purpose of making change of beneficiary equity will hold he has done all required. 
Where insured’s failure to obtain strict compliance with contract respecting change of 
beneficiary was due to original beneficiary’s refusal to surrender policy for indorsement of 
change equity will dispense with indorsement. In interpleader, that original beneficiary 
prevented indorsement of beneficiary change by claiming policy was destroyed held not 
to defeat change. Mutual Life Ins. Co. of Baltimore, Md. v. Burger et al. (Mfo.). 

587—Any action by insured or insurer with respect to policy defeating impairing, or 
materially changing rights of irrevocable beneficiary is void. Ruckenstein v. Metro- 
politan Life Ins. Co. (N. Y.) .. 

§ 589. - DEATH OF BENEFICIARY. 

589—Interest of insured’s first wife, designated beneficiary under life policy and who prede- 
ceased insured, vested in insured, and on his death proceeds were payable to estate. 
Hunt, Public Administrator, et al. v. Mutual Life Ins. Co. of New York et al. (Ky.) 

§ 5909 —— RIGHTS OF CREDITORS. 

590—Failure to show that deceased husband expended more than $300 per annum in pre- 
miums out of his funds for life insurance for benefit of wife in order to cheat, hinder, 
and delay his creditors, precluded subjection of insurance proceeds to payment of 
husband’s debts. Lazarus v. Alphin. (Ark.) ... 27 

590—Vendor’s lien and privilege on insurance funds 
vendee’s attorney in obtaining payment from insurance company. Hemenway Furniture 
Co., Ltd. v. Juneau et al. (La.) ‘ ra ‘ ae ...1047 

§ 591%. INDEMNITY INSURANCE. 

59114—-Suit in equity against insurer to compel payment of judgment for medical expenses 
of father of minor son injured by insured’s automobile held unauthorized. Court properly 
dismissed bill not bringing suit to compel insurer to pay judgment against insurer 
within statute respecting enforcing liability against insurer after judgment. Franklin v. 
Georgia Casualty Co. et al. (Ala.) Sta ha ieee eee Sees bias Fics 683 

591'%4—Statute and automobile liability policy held not to authorize direct action against in- 
surer for injuries to third party before recovering judgment against insured though lat- 
ter was insolvent. Universal Automobile Ins. Co. et al. v. Caldwell. (Ark.) 1126 

59114—In interpleader action by liability insurer against persons holding judgments against 
insured for damages, in excess of amount of policy each of judgment creditors held 
entitled to receive pro rata share in payment due under policy, regardless of time when 
actions were commenced or judgments recovered. Century Indemnity Co. v. Kofsky et 
al. (Conn.) : ; pe eer See : caleba Piade ‘ 686 

5911%4—Where petition against principal defendant and alleged insurer merely failed to state 
cause of action against insurer, latter’s exception of no right of action was properly 
overruled. Lacy v. Lucky et al. (La.) i ; , 692 

59114—Although, under law existing at time of issuance of liability policy, invitee holding 
unsatisfied judgment against bailee of automobile could have recovered from bailor’s 
insurer, where accident did not occur until after renewal of policy, subsequent to adop- 
tion of new statute, invitee could not recover from such insurer. MclLeary v. Maryland 
Casualty Co. (N. J.) .. 405 

§ 591%.—No rights under 
judgment against insured and execution returned unsatisfied. Party injured has no 
greater rights under liability policy in suit against insurer than insured has in in- 
sured’s sutt against insurer. Suydam v. Public Indemnity Co. (N. J.) 1133 

59114—Automobile insurance pelicy held one against liability, rendering insurer liable to in- 
jured party. Meehan v. Commercial Casualty Ins. Co. (S. C.) 1140 
592, POLICY PROCURED WITH MONEY WRONGFULLY OBTAINED OR STOLEN. 

Bank could no* recover proceeds of insurance on life of defaulting president payable to 

widow and children, as distinguished from recovering premiums paid with bank’s funds. 
Finding that president did not pay life insurance premiums with money of bank seeking 
share of proceeds held not against preponderance of evidence. American Nat. Bank of 


Okmulgee v. King et al. (Okla.) : 999 


§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1). In general. 
593(1)—Mortgagee, who purchased property at foreclosure sale and notified mortgagor’s 
fire insurance agent whose indorsement on policies covering stated that mortgagor’s 
interests as owner have been assigned to mortgagee, held not accountable either as 
mortgagee or assignee, to mortgagor for proceeds of policies. Wolf v. Schlichting et 
al. Cie (Pb oss 


593(1)—Cash surrende Ji 1 ; 
specified date, providing conditions of policy are performed by insured, becomes, after 


insured’s performance, a chose in action or debt against insurer which insured may 
assign. Although wife by divorce lost insurable interest in husband’s life, her executor 
could under property settlement contract and assignment recover cash surrender value 
of husband’s life policy. Shoemaker v. American Nat. Ins. Co. et al. (Tex.) 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. ; : : 
594—Upon destruction of building contractor had power to assign builder’s risk policy to 
get money with which to rebuild. National Fire Ins. Co. of Hartford, Conn. v. Kinney 


et al. (Ala.) 
XVII. Payment or Discharge, Contribution, and Subrogation. 
§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 


595—Insurer under valued policy on building, in Minnesota standard form, has option to 
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seit or oad, though loss involved was total. Curo v. Citizen’s Fund Mut. wie 
ns 


(Minn.) 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—Where insurer satisfied judgment recovered by insured wife against assured and 
equal to limit of its liability under policy providing that insurer would also pay 
interest on judgment and costs, irrespective of limited liability, husband held not en- 
titled to,recover from insurer interest and costs on outlawed judgment he recovered 
against Assured for consequential damages. Malmgren v. Southwestern Automobile 
Ins. Co. (Cal. ) ti 

598—Where insurer waived necessity for filing proof of insured’s death, interest held 
properly allowed from date of insured’s death, notwithstanding policy provided that 
principal amount was not due under receipt of proofs of death. Globe Life Ins. Co. 
v. Miller. (Ind.) 

598—Where it was doubtful which claimant was entitled to proceeds of life policy, insurer’s 
failure to bring interpleader action held not to constitute unreasonable delay in making 
payment and did not justify judgment against insurer for interest. Where it was 
doubtful whether assignee of policy or insurer’s executor was entitled to proceeds of 
policy, awarding assignee interest prior to time insurer entered appearance resisting 
assignee’s demand held error. Notwithstanding existence of conflicting claims, insurer’s 
failure to promptly pay proceeds of life policy into court and withdraw from litigation 
precluded insurer from recovering costs and attorney’s fees, but ‘entitled claimant 
obtaining judgment to costs and legal interest during time insurer wrongfully withheld 
proceeds. Maycock v. Continental Life Ins. Co. et al. (Utah.) 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Insurer held entitled to exercise life policy provision allowing payment of policy’s 


face value upon insured’s becoming totally disabled. Lawrence v. Durham Life Ins. Co. 
et al. es. 


Cc.) 

§ 601. RECOVERY OF PAYMENT. 

601—Insurer of taxi company, upon settling judgment recovered by passenger for personal 
injuries notwithstanding insured’s breach of policy, held entitled to reimbursement 
from insured. American Fidelity & Casualty Co. v. Big Four Taxi Co. (W. Va.) 

§ 602, DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insurer held not liable for statutory penalty and attorney’s fee, where insured sued 
for smaller amount than first demanded on fire policy which insurer promptly paid. 
National Fire Ins. Co. v. Kight. (Ark.) . 

602—Insurer could demand proof of loss without becoming ‘subject to penalty and attorney 
fees, although adjuster had expressed opinion that loss was less than face of policy. 
Fire insurer admitting full liability but demanding protection against claimants held 
not liable for penalty and attorney’s fees. North British & Mercantile Ins. Co. v. 
Equitable Building & Loan Ass’n. et al. (Ark.) 

602—Company that insures property against loss by fire is “fire insurance company,”. within 
statute making such companies liable for penalty and attorney’s fees for failure to 
pay losses. Statute making certain insurance companies liable for penalty and attorney’s 
fees for failure to pay losses is highly penal, and should be strictly construed. Insur- 
ance company insuring automobiles against loss by fire is “fire insurance company,” 
within statute making such companies liable for oe and attorney’s fees for failure 
to pay losses. La Salle Fire Ins. Co. v. Jenkins. (Ark.) 

602—Statutory penalty and attorney’s fee does not depend on insurer’s refusing payment or 
contesting matter but is costs to plaintiff for enforcing contract. Commercial Casualty 
Ins. Co. v. McCulley. (Ark.) 

602—Verdict authorizing insured’s recovery of attorney’s fees and damages for bad-faith 
refusal to pay held unauthorized where evidence raised close question as to total dis- 
ability. New York Life Ins. Co. v. Tarbutton. (Ga.) 

02—Verdict allowing recovery against insurer of $150 for attorney’s fees, amount of 
policy being $1,000 held sustainable, under facts. Life & Casualty Ins. Co. of Tennes- 
see v. Roland. (Ga.) 

602—Insurer refusing to pay is not liable for statutory penalty where insurer has sound 
reason for believing claim ill founded. Where health insurer’s refusal to pay was based 
on reputable physician’s certificate and advice, insurer held not liable for double in- 
demnity and attorney’s fees. Augustine v. First Nat. Life Ins. Co. (La.) 

602—No penalty could be imposed against insurer, where defense was presented in . good 
faith. Statute imposing penalty on insurer failing without reasonable ground to pay 
sickness or accident claim within time specified held applicable to industrial life in- 
surers. Jackson v. Unity Industrial Life Ins. Co., Inc. (La.) 

602—Insurance adjuster’s offer to insured of $250 for loss of car within 60 days of proof 
of loss held admission of liability, as of date of offer precluding assessment of 
penalties and attorney’s fees on that amount. Offer by insurer to pay amount it claimed 
due within 60 days of proof of loss, though refused by insured, held “lawful excuse” 
precluding recovery of statute on that amount. Offer by insurer to pay amount it 
claimed due within 60 days of proof of loss, though refused by insured, held “lawful 
excuse” precluding recovery of penalty and attorney’s fees on that amount. New v. 
Union Automobile Ins. Co. 

602—Accident insurer’s failure to pay: disability benefit because of insured’s furnishing 
incorrect address held not without just and reasonable cause as respected penalty. 
Dixon v. National Life & Accident Ins. Co., Inc. (La.) 

602—On defendant’s unsuccessful appeal from judgment in action on automobile fire 


policy, held ees attorney’s fee should be increased from $100 to $150. Alexander 
v. Home Ins. Co. of New York. (La.) 
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602—Statute imposing penalty of double indemnity and attorney's fees for delayed payment 
applies only to illness or accident policies, not life policies. Thomas et al. v. Masonic 
Relief Ass’n. (La.) 

602—$150 allowance for statutory attorney’s fee to beneficiary for recovery on $270 life 
potey held excessive, $100 reasonable. National Life & Accident Ins. Co. v. Hines. 
(Tex.) 

602—Provision for payment by insurance companies of penalties and attorney’s fees held 
inapplicable to nonprofit mutual relief association organized without capital stock. Logan 
v. Texas Mut. Life Ins. Ass’n. (Tex.) 

602—Statute allowing damages and attorney’s fees for insurer’s refusal to pay within 30 
days after demand is highly penal and must be strictly construed. Forwarding of proofs 
of death or filing suit is not “demand” for payment within statute penalizing insurance 
compgnies for nonpayment of policy, Demand for payment of policy after filing of 
suit and more than 30 days before trial, refusal and denial of liability in answer, would 
support statutory penalty against insurer. Washington enend National Ins. Co. v. 
Williams et al. (Tex.) : ; ; <%= ee 

§ 603. RELEASE OR DISCHARG E FROM LIABILITY. 

603—That insured did not have glasses with him, did not excuse failure to read statement 
he signed when presented by insurer’s agent after fire loss. Legler v. West Side Mut. 
Fire Ins. Ass’n. of Linn County. (Ia.) 

603—Release, acknowledging payment of past benefits under industrial accident policy in 
full for past and future accidents, held inoperative respecting future liability, Release 
executed after issuing, and hence not then attached to, industrial accident policy, held 
aan as release from future liability. Cobb v. Unity Industrial Life Ins. Co. 

a. 

603—In absence of fraud, insured’s cashing of check constituting payment of undisputed 
part of claim and with release indorsed on back for disputed ah held discharge of 
whole claim. Puffer v. State Mutual Rodded Fire Ins. Co. (Mich.) .... 

603—That adjuster told insured that three-fourths value clause in fire policy was ‘valid does 
not relieve insured of execution of releases and acceptance of 7 tendered for 
amount of loss. Laxton v. Retail Hardware Mutual Fire Ins. Co. (Mo.) ... 638 

603—Where life policy gave insurer option of paying administratrix or insured’s wife, 
release given insurer by wife held invalid as to administratrix. Kane v. Metropolitan 
Life Ins. Co. (N. Y.) <a 

603---Subrogation rights of insurance company were not prejudiced by foreclosure pro- 
ceedings of mortgagee as regards mortgagee’s rights under policy. Montalbano v. Lum- 
bermen’s Ins. Co. of Philadelphia. (N. Y.) .1071 

603—In suit for damages from fraud in procuring surrender of rights “under policies, in- 
sured’s failure to return or tender insurer money — him authorized nonsuit. Law- 
rence v. Durham Life Ins. Co. et al. (S. C.) 560 

603—Where there was no dispute about hospital bill nor accident insurer’s : liability ‘there- 
for, general release taken upon payment was without consideration as to other things 
not contemplated by parties. General release, given by insured upon payment of small 
undisputed hospital bill by accident insurer in ignorance of serious injury to spine, 
held based on mistake, so that release could not stand. Inter-Ocean Casualty Co. v. 
Johnston. (Tex.) , 

603—Release of liability given by insured to tort-feasor liable for fire loss destroys insurer’s 
right of subrogation and therefore bars recovery on —_ by insured. 
American Eagle Fire Ins. Co. (U. ) i aka 

§ 605. SUBROGATION OF INSURER. 


§ 606. —— ON PAYMENT OF LOSS IN GENERAL, 
(1). In general. 
606(1)—Fire insurer, on payment of loss to insured who was assignee of leasehold interest 
in public school lands, interest consisting in assignor’s obligation to pay off balance of 
mortgage on other property which was traded to assignee, held not in equity entitled to 
judgment by way of subrogation against assignor for amount paid to insured. Kirk 
et al. v. Fletcher et al. (Nebr.) 1066 
606(1)—Insurer upon payment of loss under fire policy held subrogated to insured’s ‘rights 
against tort-feasor, both under terms of policy and upon equitable principles. Harter 
v. American Eagle wise Ene: Ce. CG, Ws ..<5<.s- 
(2). Subrogation to rights of mortgagee. 
606(2)—Insurer denying liability on fire policy for legal cause, was entitled to be subro- 
gated to mortgagee’s rights in amount paid mortgagee by insurer. Heldreth v. Federal 
Land Bank of Baltimore et al. (W. Va.) 
(3). Subrogation under marine policies. 
606(3)—While insurers, paying value of stranded vessel abandoned to them, are subrogated 
to insurer’s rights against charterer, they can assert no more than insured might have 
claimed. Any doubt as to agreement between owner and charterer, in which owner 
owned half interest, respecting liability for repairs must be resolved against interpre- 
tation absolving underwriters from ultimate liability because of subrogation. Nicholson 
Transit Co. v. Nicholson Universal S. S. Co. (U. S.) ......... 
(5). Subrogation under guaranty and indemnity policies. 
606(5)—Jury held free to find stevedore liable for longshoreman’s injuries because of ic 
adder, thus precluding recovery by stevedore’s insurer a shipowner. New Yor 
Indemnity Co. v. United States Steel Products Co. Y.) 
607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 
607—Under mortgagee clause in fire policy, owner held entitled to credit upon mortgage for 
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amount due her under policy as against insurer assignee. Selray Inv. Co. v. Massimino 
eal. CN. J.) 

607—Where theft policy covering automobile was terminated as to insured mortgagor 
because of breach of warranties, but insurer paid loss to mortgagee, insurer, as assignee 
of notes and mortgage, held entitled to recover theron from insured mortgagor. Balti- 
more American Ins. Co. of New York v. James. (Tex.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 
608—Insured’s creditor, designated as beneficiary under accident policy, where debt does 
not equal or exceed indemnity due, cannot maintain action at law on policy. Insured’s 
creditor, designated as beneficiary under accident policy where debt does not equal or 
Geren, jndemanity must proceed in equity on policy. Meade v. United States Casualty 
0. a Vee ; 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Where sum paid to beneficiary under accident policy was in discharge of other spe- 
cific obligations than for insured’s death, beneficiary was under no duty to return con- 
sideration received before suing for insured’s death. Inter Ocean Casualty Co. 
Wilkins. (Ind.) 
(3). Submission to appraisal and arbitration. 
612(3)—Compliance with fire policies contemplating appraisement if parties disagree regard- 
ine loss, held condition precedent to suit on policies. Hyland v. Millers National Ins. 
o. et al. (U. 
$ 616%. CONCLUSIV ENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 
616%—As respects conclusiveness against insurer of judgment against insured, clause of 
liability policy requiring insurer to defend suit against insured held not made for bene- 
fit of injured party. Injured party’s judgment against insured held not res _ judicata 
as to insurer not party to suit, notwithstanding policy required insurer to defend suit 
against insured. Continental Casualty Co. v. Carver et al. (Colo.) 
616%2—Insurance companies which actually appeared and defended suit for injuries could 
not in subsequent direct proceedings by person injured assert that court wherein judg- 
ment was rendered was without jurisdiction, or that, venue should be changed. Hudson 
v. Georgia Casualty Co. et al. ov. 
$ 618. —— VENUE 
618—Insurance contract held made in ‘country where insurer’s officers signed it, not where 
delivered, so that insured could sue thereon in former county. Brix v. People’s Mutual 
Life Ins. Co. (Cal.) a 
618—Carrier’s suit against automobile insurer to recover amount it voluntarily paid shipper 
of property destroyed by fire held triable in county of insurer’s principal office, and 
not where loss occurred. American Fidelity & Casualty Co. Inc. v. Jones Transfer 
& Storage Co., Inc. (Tex.) 
618—Mutual company’s life policy provision that action must be brought in county of 
insurer’s domicile is void as contrary to public policy. Mutual Life & Loan Ass’n. of 
America v. Skidmore et al. (Tex.) 
618—Statutory permission to sue insurance company in any county wherein cause of action 
arose does not overcome codefendant’s right to be sued in county of his residence. 
Resident of state held entitled to transfer of action against him and foreign insurance 
company for damages from collision in county of venue between his truck and plaintiff’s 
automobile to county of his residence. State ex rel. Hoffman v. Superior Court of 
Franklin County et al. (Wash.) 
§ 620. LIMITATIONS BY PROVISIONS OF POLICIES. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—Action on beneficiary certificate issued on absent person, where presumption of 
death fixed rate of death at expiration of seven years’ unexplained absence, held barred 


by nine-month limitation contained in certificate. Falk v. Empire State Degree of 
Honor of Stockton. (N. Y.) ... 


(2). Validity of provisions. 

622(2)—General rule that action on insurance policy must be brought within time limited 
thereby applies only in absence of contrary statute. Provision in fire policy that action 
thereon must be commenced within year after fire held void as shortening statutory 
limitation period. Thielbar Realties, Inc. v. National Union Fire Ins. Co. (Mont.) 

(3). Computation of period of limitations. 

622(3) Wesvscmane limitation for commencement of action under accident insurance 
policy held to run from date of death, and not from date of accident causing injury 
ag in death. Savery v. Commercial Travelers’ Mut. Accident Ass’n. of America. 
(N. Y.) came ba iatate 

(5). Commencement of action. 

622(5)—Prothonotary’s placing summons in hands of insured’s attorney on November 8, 

1930, after insured’s filing of praecipe, “commenced” suit within 12 months after fire, 


occurring November 24, 1929, as policy required. Ledonne v. Commerce Ins. Co. of 
Glens Falls, N. Y. (Pa.) 


$ 624. PARTIES. 
(1). Parties plaintiff in general. 
624(1)—Employee can maintain action in his own name against insurer upon group policy 
obtained by employer for benefit of such employee and his coemployees. Johnson v. 
Inter-Ocean Casualty Co. (W. Va.) 
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(2). —— Persons to whom policy is payable. 
624(2)—-Party named as insured and “loss payable payee” may sue on fire policy without 
joining owner of property. Aetna Ins. Co. v. Long. 
(3). ——— Mortgagors and mortgagees. 
624(3)—Where it appeared that mortgagee named in fire policy paid consideration for 
contract of insurance, mortgagee named in policy as insured and “loss payable payee” 
could maintain suit on policy. Mortgagee may sue in his own name to collect full 
amount of insurance due under fire policy though beyond his mortgage lien he holds 
only as trustee. Aetna Ins. Co. v. Long. (Tex.) 
(7). Defendants in general. 
624(7)—Automobile liability insurer held properly joined as defendant in action against 
insured where “no action” clause in policy applied only to insured. Heinzen v. 
Nuprienok et al. (Wis.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
628—Allegation of fraud in procuring insured’s signature to statements showing full satis- 
faction of claim after fire loss held conclusion of pleader. Legler v. West Side Mut. 
Fire Ins. Ass’n. of Linn County. (Ia.) 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—In suit on insurance policy, petition alleging parties’ capacities, payment of pre- 
mium, death of insured, and compliance with terms of policy, stated cause of action. 
Henry v. National Ben. Life Ins. Co. (Ky.) 
629(1)—-Facts, not conclusions of law, must be pleaded; but it is sufficient to plead ultimate 
facts, as distinguished from probative facts. “ Probative facts” are matters of evidence 
required to prove ultimate facts and should not be pleaded. Johnson v. Inter-Southern 
Life Ins. Co. (Ky.) 
629(1)—Bill in suit to have proceeds of judgment debtor’s liability policy applied in satis- 
faction of judgment held not to state ground for estoppel against insurer. Sontag v. 
Galer et al. (Mass.) .... 
629(1)—-Where complaint contained no allegation showing plaintiff’s relationship to cause 
of action, and no copy of policy was attached to complaint, plaintiff could not sue on 
policy. Simons v. Southern Home Ins. Co. et al. (N. C.) 
(2). Making and terms of contract. 
629(2)—Complaint, alleging neither date that life policy sued on took effect nor period 
covered by it, was demurrable. Bankers Credit Life Ins. Co. v. Lee. CAM) © 3.5 ass 24 
629(2)—Petition which alleges only that principal defendant had automobile insurance pro- 
tecting him against loss and damage held subject to insurer’s exception of no cause 
of action. Lacy v. Lucky et al. (La.) 
629(2)—Complaint alleging that agent agreed that insurance would be procured stated _ no 
course of action against fire insurance companies., Hamp et ux. v. Havens et al. 
(Washb.) : , ; PAREN pr 1084 
§ 630. —— INSURABLE INTEREST. 
630—Complaint alleging that, notwithstanding insurer’s agent was informed that insured was 
furnishing labor and material for house being remodeled under contract with owner’s 
administratrix, policy was issued designating administratrix as owner and insured as 
mortgagee held sufficient and to allege insurable interest. American Equitable Assur- 
ance Co. v. Powderly Coal & Lumber Co. (Ala.) 615 
631. —— SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
1—Permitting copy of policy attached to declaration to be amended to conform to policy 
actually issued held not error Mutual Ben. Health & Accident Ass’n. v. Blay- 
lock. (Miss.) ‘ 13 
631—Where complaint contained no allegation ’ showing plaintiff’s relationship to cause of 
action, and no copy of policy was attached to oe, plaintiff could not sue on 
policy. Simons v. Southern Home Ins. Co. et al: (N. C.) 
§ 632. —— DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT MAT- 
TER. 
632—Petition alleging insured’s ownership of goods, their total destruction by fire, and that 
insured had performed all conditions of policy held sufficient as warranting inference 
that property destroyed was located in building described in ae Fire Ass’n. of 
Philadelphia v. Correll. (Okla.) 
§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Under allegations of plaintiff’s complaint, accident and health policy held not in 
force at insured’s death because of nonpayment of premium, Johnson v. Mutual Ben. 
Health & Accident Ass’n. (Cal.) 
634(1)—Waiver of terms of insurance policy or estoppel by conduct under terms must be 
specially pleaded by insured. Barker v. Travelers Ins. Co. (Tex.) 
(2). Conditions as to notice and proof of loss. 
634(2)—-Condition in fire policy forfeiting right of recovery unless proof of loss was 
made within 60 days held “condition subsequent,” compliance with which it was un- 
necessary for insured suing thereon to aver. Corey et al. v. Niagara Fire Ins. Co. 
(Ky.) 
634(2)—Petition alleging sickness policy provisions respecting contingency insured against 
facts showing accrual of benefits, demand for payment and rejection of claim stated 
cause of action without alleging proof of claim was furnished as required. Failure to 


furnish proofs of loss required held matter of defense. Southern Travelers’ Ass’n. v. 
Masterson. (Tex.) 
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§ 635. LOSS AND CAUSE THEREOF. 
635—Injured party’s bill against automobile liability insurer, under policy alleged to cover 
1930 model held not demurrable as failing to show that policy was issued after 
statute authorizing suit. Injured party’s bill against automobile liability insurer held 
sufficient against general demurrer though not specifically charging that automobile 


driven by insured was that covered by policy. Ft. Dearborn Ins. Co, et al. v. Heaton. 
(Ala.) ‘ 


cea iE She eta oe ate ae basta ee ates Sek wae a Lae eid ee tee icine ea 189 
§35—Complaint in action on group accident policy held demurrable for failure to make 
averments showing that injury was within terms of policy. Sowinski v. Travelers’ 
Ins. Co. (Ind. ) 5 Sok i oat tak eis nceali aah titra ecm as Soc OU ee tan os ca Oi a ha 
635—Petition, in suit on " accident policy, alleging insured entirely and irrevocably lost 
practical use and sight of eye through accidental means, held not demurrable as 
stating mere conclusion. Johnson v. Inter-Southern Life Ins. Co. (Ky.) ............ 860 
§ 637. —— ASSIGNMENT OF POLICY. , 
637—Complaint by assignee of builder’s risk policy held sufficiently to allege assignment. 
National Fire Ins. Co. of Hartford, Conn. v. Kinney et al. (Ala.) ................. 610 





§ 638. NON-PAYMENT. : : ; 
638—As against general demurrer, pleadings of beneficiary suing on policy held to authorize 


recovery of statutory attorney’s fee from insurer. National Life & Accident Ins. - 
Co. v. Hines. 
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$ 639. ANTICIPATING DEFENSES. 
639—Petition in action on life and accident policy held not demurrable for failure to allege 
that insured did not commit suicide. Massachusetts Bonding & Ins. Co. v.“Dale. (Ky.) 861 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—Insured’s defense that beneficiary was without insurable interest is special defense 
and must be specially pleaded. McWilliams v. Liberty Industrial Life Ins. Co. (La.) .i223 
(2). Avoidance and forfeiture. 
640(2)—-Insurer’s pleas held to sufficiently set up warranty that insured was in sound 
health and breach thereof as defense. Champion v. Life & Casualty Ins. Co. of 
Tennessee. (Ala.) 
640(2)—To defeat recovery on ground that insured was not in sound health when policy sued 
on was issued, insurer must aver in answer that it would not have issued and delivered 
policy had it known real situation. Smiley v. John Hancock Mutual Life Ins. Co. of 
anbnns Veta. © Ua One ce pea eee ee MMC me EO ood on LY 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT’ PLEADINGS. 
(2). —— Estoppel and waiver. 
641(2)—In suit on fire policy, pleaded waiver of proof of loss not alleging when insurer 
——, liability for loss held insufficient. Corey et al. v. Nigaara Fire Ins. Co. (Ky. 
641 (2)— Denial in ’ ‘reply ‘of existence of restrictive clauses in fire policy by insured’s 
assignee suing on policy held sufficient to invoke estoppel of insurer to assert such 

















clauses as defenses. Northwestern National Ins. Co. v. Ferstman. (Ohio.) ...... ... 642 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(2). Plea, answer, or reply. 
643(2)—Beneficiary’s trial amendment held to sufficiently allege all necessary elements of 
fraud in procurement of release by insurer. National Life & Accident Ins. Co. v. 
SN, (5 MI ioe Mr cack Bans Sahelian sed gate los aug ach npr et alex's PGA GS Cle iE Kear daar? 800 
§ 644. BILL OF PARTICU LARS. 
644—Defendant. in action on accidental death policy, held entitled to bill of particulars, 
stating specific kind, means, time, and locality of poisoning alleged to have caused in- 
insured’s death. Aiello v. Prudential Ins. Co. of America. (N. Y.) ......... 2 WG Mala 


§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—Insured’s failure to disclose in application name of last physician consulted held 
immaterial, where no issue was raised as to concealment in this respect. Travelers’ 
moe, CO. ot Srarerosa,. Coons.” v. Teyee;; “GER 6. ok ios Seek Os awen kar aectne ... 486 
(2). Matters to be proved. 
645(2)—Where petition alleged generally that beneficiary performed all conditions required 
under policy and defendant did not specially plead breach, evidence establishing fur- 
nishing of proof of death was not required. Smith v. Prudential Ins. Co. of America. 
(Kan.) : 
645(2)—Plaintiff, suing on fire’ policy insuring property “while located and contained as 
described herein and not elsewhere” must allege and prove property was contained in 
designated building at time of loss. Fire Ass’n. of Philadelphia v. Correll. (Okla.).. 647 
645(2)—Forfeiture of policy for nonpayment of premiums is defense, to be pleaded and 
proved by insurer. That beneficiary suing on policy was not owner thereof is defense, 
matter to be pleaded and proved by insurer. Curdts v. Pioneer Life Ins. Co. (S, C.) 549 
645(2)—Where accident policy conditioned liability upon making proof of loss within 
specific time, burden rests on insured to plead and prove making of such proof, or 
waiver by insurer. Inter-Ocean Casualty Co. v. Jonhston. (Tex.) ................-.. 177 
645(2)—Beneficiaries of accident policy must allege and prove that insured’s death was ac- 


cidental and not within named exceptions. on Fidelity National Ins. Co. 
v. Williams et al. (Tex.) ; 


(3). Evidence admissible ‘under ‘pleadings. 
645(3)—Plaintiff suing on fire policy, although alleging performance of conditions precedent 


required by policy, could prove insurer waived them. Fire Ass’n. of a 1 v. 
Nelson. (Colo.) ; 
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645(3)—Evidence that insured misrepresented age and that one suing on_ policy had no 
insurable interest held admissible under plea of non assumpsit. Washington Fidelity 
Nat. Ins. Co. v. Kowalezek. (Del.) 

645(3)—Insured’s admission that his insurance had lapsed held admissible in action on 
policy without insurer pleading abandonment of insurance. Anderson v. Merchants’ 
& Mechanics’ Mutual Aid Society. (Mo.) . 

645(3)—-Where plaintiff alleges due performance of policy conditions, although waiver has 
not been specifically alleged, evidence of waiver by insurer is admissible. Williams et 
al. v. Connecticut Fire Ins. Co. (Mo.) 

645(3)—Exclusion of evidence as to dermoid cyst was proper, where life insurer relied 
on existence of different disease when policy was issued. Foman v. Liberty Life 
Ins. Co. (Mo.) 

645(3)—Proof of waiver of untruthfulness of answers as written in insurance application 
held admissible under allegation of performance of policy by insured. Coleman v. 
Central Mutual Ins. Ass’n. (Mo.) 

645(3)—Insured held entitled under allegations of complaint and ‘replies to prove waiver 
by insurer of conditions alleged to have been performed in complaint and denied in 
answer. Replies in action to recover on fire policy pleading waiver and estoppel to 
affirmative defenses warranted proof of waiver as to all issues involving forfeiture by 
nonperformance of conditions of policy. Santino v. Great American Ins. Co. of N. Y. 


(5). Variance. 
645(5)—Variance between pleading and proof as to date of insured’s injury held not fatal, 
in view of pleading and evidence that it happened on last day that he worked. Railway 
Mail Ass’n. v. Forbes. (Tex.) 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Person claiming as pledgee or assignee of life policies has burden of showing 
an) pledge or assignment. Longley v. Metropolitan Life Ins. Co. of New York. : 
0.) 42 
646(1)—Plaintiff suing on war risk policy has burden to establish insured’s death occurred 
before policy lapsed for nonpayment of premium. McCune v. United States. (U. S.) 1171 
646(1)—To show that fire insurance agent that broader apparent authority than to make oral 
insurance contract for reasonable time required to issue and deliver written policy, well- 
established custom or practice of his principal, or fire insurance companies generally in 
locality, to permit agents to make contracts for longer period, must be proved. Eastern 
Shore of Virginia Fire Ins. Co. v. Kellam et al. (Va.) ated 
(2). Avoidance and forfeiture—insurance of property. 
(3). Life and accident insurance. 
646(3)—In suit on life policy, insurer had burden of proving unsound health of insured 
when policy issued. First Nat. Life Ins. Co. of America v. Rector. (Ala.) . 
646(3)—Insured’s consultation with physician or hospitalization prior to application could 
not be presumed to have been for bodily disease or infirmity, where there was no 
evidence of purpose of consultation or hospitalization. It was presumed that kidney 
condition which doctor testified was of over six months’ duration was not present 
when insured’s application was made more than six months prior to death. Insurer 
asserting falsity of statement in application must show insured made willfully false 
statement. Travelers’ Ins. Co. of Hartford, Conn. v. Byers. (Cal. 
646(3)—Insurer failing to prove medical examination was not had held not entitled to 
show insured was in unsound health when policy was delivered, absent proof such ill 
health occurred after application and medical inspection. Western & Southern Life 
Insurance Co. v. Carroll’s Admr. (Ky.) 
646(3)—Insurer, in action on life policies, asserting that insured was in good health at 
time policies were delivered, has burden of proof. Mid-Continent Life Ins. Co. v. 
House. (Okla.) 
646(3)—Positive statement of fact, falsely made, with respect to material matter, 
nothing else appearing, be deemed to have been willfully made with intent to deceive. 
New York Life Ins. Co. v. Cohen et al. (U. S.) 
646(3)-—-Insurer seeking to defeat Massachusetts policy has burden of showing ‘ misrepre- 
sentation was madé with intent to receive or increase risk. New York i Ins. Co. 
v. Simons et al. (U. S.) Ne Scots aeen owes 
(4). Payment pf premiums. 
646(4)—Insurer, relying on nonpayment of premium or assessment as ground for forfeiting 
policy, has burden of proving such nonpayment. Sovereign Camp, W. O. W., v. 
Madrigal et al. (Ariz.) 
646(4)—Insured had burden to show that insurer manifested intention, expressly or im- 
pliedly, to accept, as of time mailed, funds mailed as assessments. Tippett v. Farmers’ 
Mutual Fire Ins. Co. (Mo.) 
646(4)—Fire policy held to “import a consideration” rendering it unnecessary for plaintiffs 
suing thereon to prove their allegation of payment of premium. In suits on fire policies, 
burden is on insurer to prove ee of premiums. Smith et al. v. Ohio Millers’ 
Mutual Fire Ins. Co. (Mo.) ag MP eee 


(5). Estoppel and waiver as to , avdidnene or forfeiture. 
646(5)—Plaintiffs suing on fire policy could not by anticipating —— matter, and, pleading 
insurer waived, proof of loss, shift burden to insurer, and hence insurer’s failure to 


deny alleged waiver did not foreclose that defense. Corey et al. v. Niagara Fire Ins. 
Co. 
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646(5)—Insured, relying upon waiver by local agent of conditions in fire policy, has burden 
to show agent’s authority. Harter v. American Eagle Fire Ins. Co. (U. S.) ......1324 
(6). Risk and cause of loss in general. 
646(6)—Evidence in action on accident policy that insured’s death was result of accident 
casts burden on insurer to show that Icss was within exception to policy. Young v. 
Mutual Life Ins. Co. of California. (Ariz.) ee 
646(6)—-Presumption of innocence of assured, as agains 
tinues until contrary is established. Wallace v. Fidelity Phoenix Fire Ins. Co. (Kan.) 
646(6)—Burden was on insurer in action on life and accident policy to prove that 
insured was intentionally killed by another as alleged in answer. Massachusetts Bond- 
ing & Ins. Co. v. Dale. (Ky.) 
646(6)—Beneficiary suing upon accident insurance policy has burden to prove that 
sured’s death was caused solely from injuries received in automobile collision, and that 
no bodily disease or infirmity contributed to produce bronchial pneumonia, immediate 
cause of death. Milliren v. Federal Life Ins. Co. (Minn.) ah eae 
646(6)—Where death of insured under life policy occurred by external violence, but evi- 
dence did not disclose means of such violence, burden of proof upon beneficiary is suffi 
ciently supported by presumption that violence was due to accidental means. Konschak 
v. Equitable Life Assur. Soc. of the United States. (Minn.) 
646(6)—In action on accident policy, burden is on beneficiary to show that insured’s death 
resulted from accident. Where beneficiary showed that insured died from bullet wound 
in head, burden was on insure: to prove affirmative defense that death was vot acci- 
dental. Upon proof of viclent death, there arises presiimption that injury was accidental, 
rather than intentional, or illegal. Mayhew v. Travelers’ Protective Ass’n. of Am- 
erica. (Mo.) ; prcnshalaln aetarasste oad an ate eee DS 
646(6)—Burden was on accident insurer to prove that loss of eye resulted from injuries 
intentionally inflicted within policy exception. National Life & Accident Ins. Co. v. 
Kelly. (Ohio.) ; 1112 
646(6)—In action on life policy, plaintiff must prove death occurred during life of policy. 
Browne v. New York Life Ins. Co. (U. S.) pyaar Ste ee i 
646(6)—Beneficiary must prove insured’s death resulted exclusively from bodily injuries 
sustained through accidental means, as provided by accident policy. Southern Surety 
Co. wv. Jenes. CS.) : 
(7). —— Suicide. 
646(7)—Life insurance company had burden of proving its affirmative plea that insured took 
poison with suicidal intent. Missouri State Life Ins. Co. v. Sruckey. (Ala.) 
646(7)—Presumption is that insured’s death was accidental, so as to cast burden on in- 
surer to prove suicide, where cause of death may be referred to either accident or 
design under evidence. Young v. Mutual Life Ins. Co. (Ariz.) oe eee 
646(7)—Insurer had burden’ of showing for suicide, if motive was essential to overcome 
presumption in favor of accident. Pecoraro v. New York Life Ins. Co. (La.) 
646(7)—Suicide will not be presumed. Where death of insured, under life policy containing 
double indemnity clause, resulted from either accident ‘or suicide, and there is no 
evidence explaining cause. law presumes that death was accidental. Presumption exists 
that one who has disappeared has not committed suicide. Where presumption against 
suicide established prima facie case that death of insured by drowning was accidental, 
burden then shifted to insurer, under answer, to establish that death was caused by 
self-destruction within life policies. Evidence necessary to overcome presumption that 
death of insured under life policies was accidental and not suicidal must exclude every 
reasonable hypothesis of natural or accidental death. Presumption against suicide is 
strong, and may not be overthrown except by clear, cogent, and convincing evidence. 
Mandi v. Metropolitan Life Insurance Co. (N. Y.) 
646(7)—In absence of evidence, presumption exists that insured’s death was caused by 
accidental means, rather than by suicide. Messervey v. Standard Acc. Ins. Co. of 
Detroit, Mich., Inc. (U. S.) 
(8). Extent of loss and liability of insurer. z . 
646(8)—-As respects double indemnity clause. insurer had burden of proving that insured’s 
death resulted from violation of law. Plaintiffs held to have burden of showing _in- 
sured’s death was accidental within double indemnity clause. California State Life Ins. 
Co. v. Fuqua et al. (Ariz.) sas 
646(8)—In suit on accident insurance policy, insured held to have burden of establishing 
duration of disability. Standard Accident Ins. Co. v. Cherry. (Ohio.) 


(9). Notice and proof of loss. 5 ; 5 
646(9)—Where in action on builder’s risk policy insured filed general replication to insurer’s 
plea of no proof of loss, burden was on insurer to establish plea. National Fire 
Ins. Co. of Hartford, Conn. v. Kinney et al. (Ala.) ... Ss Aus a il eat adea re apa o's 
646(9)—Insured must prove performance or excuse for nonperformance of condition re- 
quiring immediate notice of loss. Friedman v. Orient Ins. Co. 
§ 647. ADMISSIBILITY OF EVIDENCE. ‘ . 4 
647—Error, if any, in admitting secondary evidence of identity of car described in lost 
automobile liability policy held harmless under evidence. Rudd v. American Fidelity 
& Casualty Co. (N. C.) Ae es 
$ 648. —— IN GENERAL. 
(1). —— In general. 
648(1)—Statement of account between district agent soliciting insurance and state agent 


showing dealings relative to policy sued on, and premium thereon, held admissible. 
American National Ins. Co. v. Few. 
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648(1)—Permitting insured to testify that he did what another said it was necessary for 
him to do, without stating what that was held not error under circumstances. York- 
shire Ins. Co. v. Kirtley. (Ky.) ..... A gedeh ph asks taceren ea ae 
648(1)—In contractor’s action to reform indemnity policy to cover work at all locations, 
testimony that insurer, in examining pay roll to ascertain premium to be paid, considered 
pay roll which applied to all various places where contractor’s work was done, held 
competent. United States Fidelity & Guaranty Co. v. Breslin. (Ky.) 1151 
648(1)—-Question to insured’s wife, in action for permanent disability benefits, as to whether 
insured was manager of hotel until it burned before such disability began and received 
pay therefor, held immaterial. Losnecki v. Mutual Life Ins. Co. of New York. (Pa.) 1004 
648(1)—In action on life policy, where witnesses testified fully respecting lunacy proceed- 
ings involving insured, evidence given in lunacy proceedings held not admissible as 
original evidence. Mutual Life & Loan Ass’n, of. America v. Skidmore et al. (Tex.) 803 


650. —— APPLICATION OF INSURANCE. 
650—Where application for fire policy was not signed by insured, and his testimony that 
he made no answer to such questions was undisputed, exclusion of ae was 
proper. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) atte sie 
-Insurance application not annexed to or made part of policy was not admissible. Suc- 
cession of Cherry v. Metropolitan Life Ins. Co. (La.) ¥ 


$ 651. - POLICY OR OTHER CONTRACT. 
(2). Making and completion of contract. 
651(2)—In action on life policy allegedly sustained by insurer, where issues were whether 
insurance was to be in force from approval of application and whether application was 
approved before insured’s death, all oral and written evidence relating to transaction 
held competent. Our Home Life Ins. Co. v. Butch. 
(3). Admissibility of policy in evidence. 
651(3)—Action against company issuing policy, claimed by plaintiffs to be liability policy, 
being based primarily thereon, and company’s defense being based on stipulation therein, 
policy held admissible for either party. Beverly et al. v. Siegel et al. (Tex.) . 


§ 653. —— INTEREST OR TITLE OF INSURED. 

653—In action on fire policy wherein insurer set up defense that insured did not have 
title to property, testimony that deed was made to mother to protect insured from 
creditors, without intention of delivery, was admissible. Santino v. Great American Ins. 
Co. of New York. (Nev.) 

§ 654%. —— PAYMENT OF PREMIUMS 

654%4—Where payment of premium on life policy is an issue, evidence tending to prove 
principal issue was whether first premium had been paid. Bankers Credit Life Ins. 
Co. v. Lee. (Ala.) 4 ; 

654(%4)—Testimony of mutual insurance agent, whose dividends would ‘be increased or 
diminished according to results of case, that insured had never paid premium, held 
improperly admitted, since relating to transaction with deceased. Range et al. v. Mutual 
Life Ins. Co. of New York. (Ia.) . 497 

654'4—Evidence that premiums were delivered ‘to wife of life insurer’s agent held admissible 
where insurer received such premiums through that source. American National Ins. Co. 
v. Cleveland et al. (Tex.) : Se he ee 

§ 655. FRAUD OR MISREPRESENTATIONS. 

(1). Insurance of property. 

655(1)—Testimony that insurer, if correctly informed regarding prior recovery by insured 
under similar policy, would have investigated, held properly excluded; testimony now 
showing what insurer would have done ee issuance of policy. Globe Indemnity 
Co. v. Daviess. (Ky.) ars 

655(1)—Suspicious circumstances surrounding fire may be considered in connection with 
defense of false swearing respecting values, where estimate in claim of loss is — 
excessive. Hyland v. Millers National Ins. Co. et al. (U. S.) ees 

(2). ——- Life and accident insurance. 

655(2)—That insured might have misstated age in application held not available as defense, 
where no statement regarding insured’s age was indorsed on or attached to policy. 
Statute providing statement relied on by insurer as defense must be indorsed on or 
attached to policy held applicable to industrial life insurers. Jackson  v. _— 
Industrial Life Ins. Co., Inc. (La.) ... 520 

655(2)-—Proof that insured had been patient at hospital at various times within two year 
period prior to death held admissible in action on life policy. Proof of habitual intoxica- 
tion of insured held admissible in action on policy, where it corroborated conclusions of 
physician who performed autopsy. Felska v. John Hancock Mutual Life Ins. Co. (N, Y.)1269 

655(2)—On issue whether false statements were inserted, in application for accident and 
health insurance without insured’s knowledge, evidence that insured was illiterate was 
admissible. Evidence that false answers contained in accident and health insurance ap- 
plication were written by insurer’s agent without insured’s knowledge was admissible. 
Simmons v. Washington Fidelity National Ins. Co. (Ore.) 1115 

655(2)—In suit on life policy, to establish materiality of insured’s a ‘as to 
consultation with physician, testimony showing nature of disease about which con- 
sultation was had held admissible. Johnson v. New York Life Ins. oR ee 

655(2)—Representation by insured to insurer, upon which insurer relies in entering into 
contract of life insurance, is collateral to contract and may be shown notwithstanding 
application containing representation is not made part of policy. In suit on life policy, 
application disclosing insured falsely represented that she was not pregnant at time, 
held admissible, not to prove term of contract, but to prove representation, notwith- 
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standing application was not made part of policy. First Texas Prudential Ins. Co. v. 
Pedigo et al. (Tex.) 
655(2)—Ordinarily insured’s false representations to fraudulently procure issuance of life 
policy are admissible in suit on policy. First Texds Prudential Ins. Co. v. Martinez 
(rex). 
§ 658. - LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Under insurer’s plea of willful burning, where insured admitted removing bale of 
cotton from premises just before fire, exclusion of another witness’ evidence as to 
time when bale was moved held error. Under insurer’s plea of willful burning, exclu- 
sion of evidence that only building of insured’s group of four not burned in two suc- 
cessive fires was uninsured held error. American’ Ins. Co. of Newark, N. J. v. 
Fuller. (Ala.) 
§ 659. “" t OF ol INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(1). n genera 
659(1)—Where issue was whether insured’s death was accidental, evidence of insured’s 
previous conviction of daytime burglary held not admissible on question as to who 
was agressor at time insured was killed. Where question was whether insured’s death 
was accidental, statements in coroner’s certificate that gunshot wound causing death 
was inflicted by officers in performance of their duty held admissible. California State 
Life Ins. Co. v. Fuqua et al. (Ariz.) 
(2). Suicide. 
659(2)—Physician qualifying as expert held properly permitted to testify, in answer to hy- 
pothetical question respecting mental capacity of insured, to know consequences of act 
at time of suicide. Fricke v. General Accident, Fire & Life Assur. Corporation. (U. S.) 1089 
§ 661. —— AMOUNT OF LOSS. 
661—Evidence of insured’s employment as automobile salesman seven months after bring- 
ing action on insurance policies for disability benefits held immaterial. Losnecki v. 
Mutual Life Ins. Co. of New York. (Pa.) 1004 
661—In action on fixed value fire policy for. partial | destruction of house, evidence con- 
cerning cost of repairs held inadmissible in determining extent of loss. Bruner et al. 
v. Automobile Ins. Co, of Hartford, Conn. Cc.) 
661—In action on policies covering loss from suspension of business caused by fire, insured 
could introduce evidence tending to show that insured would have increased earnings 
a period. Puget Sound Lumber Co. v. Mechanics’ & Traders’ Ins, Co. 
(Was 
§ 662. NOTICE AND PROOF AND ADJUSTMENT' OF LOSS. 
(3). In general. 
662(1)—In action on life policy, excluding letter which tended to show notice and waiver 
proof of further notice by insurer held error. McQueen v. Prudential Ins. Co. 
America. (N. Y.) 
662(1)—Proofs of loss are not substantive evidence in action on policy, and should not 
read to jury in behalf of plaintiff. Bobereski v. Insurance Company of Pennsylvania. 
(Pa.) 
662(1)—Evidence as to custom was admissible as ‘tending to chow that insurance broker acted 
as agent for insurer in re a to notice of accident. General Accident Assurance Co., 
Ltd. v. Caldwell. (U. S.) Sea ; 
(2). The contract. 
662(2)—Evidence held admissible in suit on fire policies to show that appraiser appointed 
by insured under “rs clause was co-operating with insured in fraudulent scheme 
to exaggerate loss. Hyland v. Millers National Ins. Co. et al. (U. S.) i 
§ 664, - ESTOP PEL OR WAIVER. 
664—Insurance agent’s statement to beneficiary that policies would be paid within ten days 
held admissible to show -waiver of defense. Reynolds v. Life & Casualty Ins. Co. 
of Tennessee. (S. C.) 
664—Evidence that life insurer’s agents stated that premiums more than 30 days past due 
would be accepted and that beneficiary relied thereon held admissible. American National 
Ins. Co. v. Cleveland. (Tex.) ; 
€64—Testimeny that general agent of insurance company stated to broker that company 
would nct stand a delayed notice held admissible in action on a policy, General 
Accident Assurance Co., Ltd. v. Caldwell. (U. S.) - 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Evidence held to support finding that fire policy had been assigned to purchaser of 
property with insurer’s consent. Tucker v. American Ins. Co. of Newark, N. J. (Cal.) 621 
665(1)—Evidence held to support verdict for insurer in action on fire policy covering con- 
tents of building. Campbell v. Fidelity Phenix Ins. Co. (Ky.) . 1046 
665(1)—-Evidence held not to warrant imposition of statutory penalties on insurer for failure 
to pay within 30 days without just and reasonable cause. Flanigan v. ee 
Life Ins. Co. (La.) 
665(1)—Evidence showed that life policies were delivered by plaintiff receiving receipts 
therefor, not for payment to him, but to insured’s administrator. Longley v. Metro- 
politan Life Ins. Co. of New York. (Mo.) 
665(1)—Circumstances indicating fraudulent intent on part of insured transferring prop- 
erty to mother without intention of conveying title wn affected weight of testimony. 
Santino v. Great American Ins. Co. of New York. (Nev.) 
665(1)—Evidence held not to support judgment for beneficiary suing on life policy. John 
Hancock Mutual Life Ins. Co. v. Hatchie. (Ohio.) 
665(1)—Evidence held to support verdict that insured did not know of injuries to. spine 


1486 





Topical Index 


and relied on physician’s assurance of slight injury to scalp when release was signed. 
Inter-Ocean Casualty Co. v. Johnston. (Tex.) ... 

665(1)—Evidence held to authorize recovery of statutory attorney’s fee by — of 
life policy from insurer. National Life & Accident Ins. Co. v. Hines. (Tee) ... . 800 

665(1)—In suit on fire policies, defense being false swearing regarding loss, evidence 
regarding fictitious contracts whereby insured manufacturer ostensibly bought material 
held admissible as showing substantially contemporaneous fraudulent act. Hyland v. 
Millers’ National Ins. Co. et al. (U. S.) 599 

665(1)—Evidence held not to show that insured assigned life insurance policy to creditor. 
Southern Lumber Co. v. Pearce. (U. S.) 

(2). The contract. 

665(2)—To establish oral contract of life insurance, proof must be clear and convincing. 
Evidence held not to clearly and convincingly show that oral contract of life insurance 
was entered into or that each party understood it in same light, or in regard to 
same subject-matter or that parties intended to contract in manner not in usual course 
of business. Toth v. Metropolitan Life Ins. Co. (Cal.) 

665(2)—Evidence held to establish that accident and sickness policy was issued and delivered 
in Kansas, and therefore Kansas statute governing form was applicable. Stewart v. 
Mutual Benefit Health & Accident Ass’n. (Kan.) 

665(2)—Agent’s letter to applicant stating that insurer had issued policy which he would 
deliver next week and not requiring prepayment of initial premium, held evidence of un- 
conditional constructive delivery, completing contract. Wright v. New England Mutual 
Life Ins. Co. (S. C.) “% 

665(2)—Evidence held insufficient to support finding that reasonable time to issue and de- 
liver written fire insurance policy exceeded 30 days from date of application, as_ re- 
quired to authorize recovery on agent’s oral contract after such time. sages Shore 
of Virginia Fire Ins. Co. v. Kellam et al. pack Saeed .1354 

(3). Avoidance and forfeiture. 

665(3)—Evidence that life policy reciting payment of premium was in insured’s possession 
before death and proof of death made prima facie case of payment of premium. Evi- 
dence held not to sustain verdict for plaintiff in action on life policy where principal 
os was whether first premium had been paid. Bankers Credit Life Ins. Co. v. Lee. 
(Ala.) 

665(3)—Evidence held to sustain finding of timely payment of monthly premium, nonpay- 
ment of which insurer asserted as ground of forfeiting insurance. Sovereign Camp, 
W. O. W. v. Madrigal et al. (Ariz.) 

665(3)—Evidence in suit for total disability, sustained finding that insured, suffering 
from ulcerated stomach, was totally disabled for six months. New York Life Ins. Co. 
v. Tarbutton. (Ark.) . 

665(3)—Evidence showed that insured believed she was well when applying for life policy. 
American Nat. Ins. Co. v. Chavey. (Ark.) 

665(3)—Evidence held to warrant verdict against insurer on issue whether negative answer 
to question whether insured had heart disease was made in bad faith. National Life 
& Accident Ins. Co. v. Sumlar. (Ark.) . Spark Hac Pea uy Ge semana 

655(3)—Apparent health of applicant for life and ‘disability policy is not necessarily tech- 
nical condition calling for opinion of expert. In beneficiary’s action on life and dis- 
ability policy, evidence held to support general verdict and special finding that insured’s 
at ability did not exist before application. Smith v. Prudential Ins. Co. of America. 
(Kan. . 951 

665(3)_ Hevidence held sufficient to sustain circuit court’s finding ‘that other fire insurance 
policies than that sued on covered different property. Home Ins, Co. of New York v 
Stroud et al. (Ky.) . 832 

665(3)—Evidence established there was no break in continuity of deceased’s employment, as 
respects right to recover on employee’s death benefit certificate. Evidence showed as 
matter of law that insurance agent’s cessation of work was due to illness permanently 
and totally disabling him, not shortage of accounts, as respects right to recover on em- 
ployee’s death benefit certificate. Western & Southern Life Ins. Co. v. Beard’s 
Adm’r. (Ky.) 

665(3)—In action on life policy, defense of fraudulent misstatement of insured’s age held 
not sustained by evidence. Evans v. Orleans Industrial Life, Health, Accident & 
Burial Ben. Ins. Co., Inc. (La.) . 

665(3)—Insurer’s defense of alleged fraudulent ‘substitution of ‘healthy applicant for insured, 
then sick, held not sustained by preponderance of evidence. Edwards v. Washington 
Fidelity Nat. Ins. Co. (La.) 277 

665(3)—Record showed that amount stated in fire policy as cost of truck to assured was 
correct; hence alleged warranty respecting cost was not breached. Alexander v. Home 
Ins. Co. of New York. (La.) 893 

665(3)—Evidence in suit on fire policies established that insured procured building to be 
set afire by electric iron lighting fuse connecting containers filled with gasoline. Picoraro 
v. Insurance Co. of State of Pennsylvania. (La.) 1332 

665 (3)—Evidence held to warrant finding that automobile insurer had done all it was bound 
to do to keep in contact with insured during pendency of action against him. Evidence 
held to warrant finding that automobile insurer had right to disclaim liability because 
of insured’s failure to co-operate in defense of action. Goldberg v. Preferred Acc. Ins. 
Co. of New York. (Mass.) 

665(3)—Evidence held to support finding that insured,.under fire and theft policy did not 
represent to insurer’s agent that automobile was bought new as stated in policy. St. 
Paul Fire & Marine Ins. Co, v. Loving. (Miss.) 
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665(3)-—Evidence showed that residence had been vacant for several days before fire, pre- 
ane recovery under terms of policy. Harper v. Stoddard County Mut. Fire Ins. Co. 
(Mo. 
665(3)—Evidence held insufficient to rebut statements in physicians’ certificates, filed with 
proofs of death, that insured was suffering from pulmonary tuberculosis on date of 
policy containing sound health condition. Insurer need not show that it would not 
have issued and delivered life insurance policy sued on had it known that insured was 
suffering from pulmonary tuberculosis by direct proof other than sound health pro- 
— of policy. Smiley v. John Hancock Mutual Life Ins. Co. of Boston, Mass. 
(Mo.) 
665(3)—In beneficiary’ s action’ on accident policy, finding that insured was not ‘operating 
automobile in violation of speed law held supported by evidence. Ayres v. Atlas Ins. 
Co. (Nebr.) oi ee 
665(3)—Evidence held ‘not to! establish statements in application for life policy, concernin 
physical ailments and consulting of physician, were false and fraudulently made. 
Shapiro v. Metropolitan Life Ins. Co. (N. J.) 
665(3)—Evidence held to establish that insured in application freudulently made materially 
false statement that he had not consulted physician. warranting cancellation of life and | 
health policy. Prudential Ins. Co. of America v. Holmes et al. (N. em. 18 
665(3)—Evidence warranted finding that insured, principally engaged in poultry aoa 
and killed while driving bakery truck, had not, contrary to accident policy changed 
occupation. Corbin v. Commercial Travelers’ Mut. Acc. Ass’n. of America. (N. Y.) .. 378 
665(3)—Evidence required finding of insured’s unsound health at issuance of policy, and 
of treatment at hospital. precluding recovery on policy. Felska v. John Hancock 
Mutual Life Ins. Co. (N. Y.) ; da ace tee i oy dae wea ...1268 
665(3)—Evidence held to support finding that insured. at time of delivery of policies, was 
in good health, as required by provision in applications. Mid-Continent Life Ins. Co. 
v. House. (Okla.) 
665(3)—Intent in making representations in application for life policy is provable by 
applicant’s express words or by acts and circumstances. Johnson v. New York Life Ins. 
Co; 8; <) i 
665(3)—Evidence sustained finding that insured mailed letter notifying insurer he 
totally and permanently disabled and entitled to have life policy premiums waived. 
American National Ins. Co. v. Callahan. (Tex.) .. ... aks , 1288 
665(3)—Implied finding that untrue statement respecting insured’s death, contained in ap- 
plication. was not made with fraudulent intent on part of insured or beneficiary, held 
sustained, by evidence. Wichita Falls Protective Ass’n. v. Lewis. (Tex.) 1293 
665(3)—Insured’s negative answers respecting disease of brain or nervous system held 
willfully false and material as respected right to cancellation of policy. New York 
Life Ins. Co. v. Cohen et al. (U. S.) .. ow 
665(3)—Evidence held not to establish that assured aided and abetted injured person in 
endeavor to recover damage, so as to relieve insurer from liability on automobile 
liability policy. Independence Indemnity Co. v. Sanderson. (U. S.) ... ccc 184 
665(3)—Evidence showed that overvaluation of fire loss resulted from _ intentionally 
fraudulent attempt to obtain excessive award, precluding insured’s recovery. For- 
feiture of insurance should not be decreed unless evidence clearly warrants it. Hyland 
v. Millers National Ins. Co. et al. (U. S.) .. ue ee 
Evidence sustained finding in suit on burglary policy that store company kept 
books by which loss could be reasonably ascertained. Aetna Casualty & Surety Co. v. 
Reliable Auto Tire Co. (U. S.) . a .. 913 
665(3)—-Finding that insured’s misrepresentation respecting consulting physician. and sugar 
in urine were not made with intent to deceive held clearly against evidence; hence re- 
fusal to declare policy void was error. New York Life Ins. Co. v. Simons et al. (U. §.)1174 
665(3)—In action on fire policy, evidence established as matter of law that house was used 
for manufacturing liquor. Clark et al. v. Western Ins. Co. of America. (Wash.) . 650 
665(3)—Evidence sustained finding that insured had mortgaged property without insurer’s 
consent, avoiding fire policy. Bezich v. Columbia Ins. Co. (Wash.) 
(4). Loss and liability of insurer in general. 
665(4)—Evidence sustained finding that fire destroying merchandise stock was caused by 


lightning, not by arson committed by insured owner. Wallace v. Fidelity Phoenix Fire 
Ins. Co. (Kan.) 


665(4)—Where testimony was that inneeel wil was totally destroyed and was worth $450, 


if it could have been repaired for $320 as insurer’s witness testified, insurer was re- 


quired to do so to avoid liability for complete loss, Alexander v. Home Ins. Co. of 
New York. (La.) 


665(4)—In_ suit by judgment creditor of insured to apply automobile insurance to satiitar- 
tion of judgment, evidence held to support finding that automobile at time of accident 
ws not being used with insured’s consent. Johnson v. American Automobile Ins. Co. 
(Me.) ‘ 3 d 

665(4)—Facts disclosed by evidence held to support verdict finding that robbery of truck 
containing merchandise occurred in presence of custodian within robbery policy. Buf- 
falo Smoketeria, Inc. v. Metropolitan Casualty Co. of New York. (N. Y.) 1156 

665(4)—Evidence showed that worker injured in wreck of insured’s truck was not pas- 
senger for hire in violation of policy provision that insured would not carry  pas- 
sengers for consideration. Roadbuilders’ Hauling Co. v. Constitution Indemnity Co. 
(S. C.) 


665(4)—Evidence held insufficient to establish insurer’s defense that insured failed to 
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bs defense 7 veld party’s action against insured. Meehan vy. Commercial Casualty 

ns. Co. ( “J 

665(4)—Evidence showed as matter of law that at time of accident car was driven without 
assured’s permission, rendering inoperative “additional assured” provision covering per- 
- —eneey automobile with assured’s permission. Cypert et ux. v. Roberts et al. 
(Wash. ) : ; 

(5). —— Life and accident insurance. 

665(5)—Evidence in action on accident policy sustained finding insured taken to hospital 
for appendicitis received jolt in ambulance should be proximate cause of death, not 
exclusive of other conditions. Benefit Ass’n. of Ry. Employees v. Armbruster. (Ala.) 

665(5)—In insured doctor’s suit to recover under total disability clause of life policy, 
evidence showing doctor continued practicing after alleged disability began held not to 
show “total disability.” New York Life Ins. Co. v. Torrance. (Ala.) 

665(5)—Proof insured’s death was result of gunshot wound established prima facie case of 
death resulting from ‘“externial, violent and accidental means.” California State Life Ins. 
Co. v. Fuqua et al. (Ariz.) . 

665(5)—Evidence held to show insured’s inability to stand or walk was not “total and 
permanent disability,” within policy limiting insurer’s liability to such disability. 
Missouri State Life Ins. Co. v. Snow. (Ark.) ... 

65(5)—Evidence held to show that, when killed, insured was standing on public highway 
within meaning of statute and accident policy, although it was in process of construc- 
tion. Insured killed in public highway by lash of cable when it slipped from stump 
while being pulled by tractor held struck by “vehicle” within terms of accident policy. 
Gilbert v. Life & Casualty Co. of Tennessee. (Ark.) 

665(5)—Evidence authorized finding that insured filling station worker’s injuries wholly 
and continuously disabled him from doing all substantial acts necessary to his work 
authorizing recovery to total disability. Mutual Ben. Health & Accident Ass’n. v. 
Bird. (Ark.) 

665(5)—Evidence showed that disability of plastering contractor who fell from_ scaffolding 
on February 8, 1929, was partial, not total after November 22nd within accident 
policy. Evidence supported finding that continuing partial disability after November 
22, 1929, of plastering contractor who fell from scaffolding on February 18th, resulted 
from injuries independently and exclusively of all other causes entitling contractor to 
indemnity under accident policy. Evidence showed that plastering contractor who fell 
from scaffolding on February 18, 1929, was totally and permanently disabled up _ to 
November 22nd, but not thereafter within meaning of life policies. Dietlin v. Mis- 
souri State Life Ins. Co. (Cal.) 

655(5)—Evidence held to show that insured’s death resulted from 
within. accident policy. Federal Life Ins. Co. v. Hall. ( Ce) 7 

665(5)—Ewidence warranted jury’s conclusion that insured received bodily injury solely 
through external, violent, and accidental means within accident policy, which set in mo- 
tion force that worked on their existing condition to effect fatal result. Inter Ocean 
Casualty Co. v. Wilkins. (Ind.) ki 1101 

665(5)—Evidence held to show insured was intentionally shot by ‘another precluding recovery 
under accident policy. Monroe vy. First National Life Ins. Co. (La.) 664 

665(5)—Evidence in suit on accident policy held to show that insured’s loss of sight of one 
eye was accidentally caused by foreign substance striking eye. Flanigan v, Metropolitan 
Life Ins. Co. (La.) 970 

665(5)—In acton on policy restricting liability to death caused by cyclone, evidence held 
to show storm causing insured’s death was not a cyclone. Federal Commercial & Sav- 
ings Bank v. Continental Life Ins. Co. (Mich.) .... 170 

Evidence held to establish, as matter of law, that insured suffering from acute 

diabetes was “totally disabled,” necessitating “total loss of time” within health policy, 
notwithstanding performance of light and incidental duties of business. Mutual Ben. 
Health & Accident Ass’n. v. Mathis. (Miss.) 871 

665(5)—Insured was bound to adduce substantial evidence that abcesses were “external” 
within meaning of health or disability policies. Toliver v. Massachusetts Bonding & 
Insurance Co. (Mo.) 

665(5)—In action on accident policy. proof of violent death is prima facie proof that death 
was accidental. Mayhew v. Travelers’ Protective Ass’n of America. (Mo.) ; 

665(5)—Injury to iceman’s back sustained while attempting to deposit 200 pound block 
of ice in ice box sustained by ‘Accidental means” within accident policy. Standard 
Accident Ins. Co. v. Cherry. (Ohio.) 


665(5)—-Evidence held not to sustain judgment that insured’s loss of eye did not result from 
injuries intentionally inflicted by would-be robber. National Life & Accident Ins. Co. 
v. Kelly. (Ohio.) aes ican tan es é cere 


665(5)—Evidence held to support finding that life insurer’s agents acted within scope of 
their authority in negotiating for payment of overdue h cseen-isncas American National 
Ins. Co. v. Cleveland et al. (Tex.) +A 

665(5)—Evidence respecting condition of insured at time of dleappenrance supported 
finding of death prior to expiration of 7-year period. Fact that person suffering from 
suicidal mania is left alone establishes ‘“‘specific peril’? within rule requiring evidence 
thereof to overcome presumption that person lived 7 years after disappearance. State 
Life Ins. Co. v. Sullivan. (U. S.) 443 


665(5)—In action for double indemnity under accident policy, evidence held to support 
verdict that insured’s death from burns received in building resulted from accidental 
means. Messervey v, Standard Acc. Ins. Co. of Detroit, Mich., Inc. (U 
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665(5)—That insured never before sustained hernia in doing like work raised no inference 
that occurrence was accidental. Seipel v. Equitable Life Ins. Co. of Iowa. (U. S.) 

665(5)—Evidence held not to sustain trial court’s finding that insured’s death was not 
result of intentional shooting by another within exception in accident policy. Price v. 
Inter-State Business Men’s Ass’n of Des Moines. (Wis.) 

(6). —— Suicide. 

665(6)—One suing on accident policy, excepting liability for death by suicide, must prove 
insured’s death by accidentai means by preponderance of evidence. Young v. Mutual 
Life Ins. Co. of California. (Ariz.) 

665(6)—Decision of appellate court on former appeal became law of case. Evidence in re- 
spect to insured’s suicide being same as on former appeal, questions in respect thereto 
were settled by such appeal. Order of United Commercial Travelers of America v. 
Johnston. (Ark. ) ; 

665(6)—Insurer claiming insured committed suicide has burden of establishing that insured 
committed suicide to exclusion of every other reasonable hypothesis. In action on 
double indemnity clause of life policy in which defense was suicide, evidence did not 
establish suicide to exclusion of possibility of accidental discharge of gun. In action on 
double indemnity clause of life policy evidence did not show sufficient motive for suicide 
claimed. Pecoraro v. New York Life Ins. Co. (La.) 

(7). Proof and adjustment of loss. 

665(7)—Evidence held to support finding that insured, under hail policy, mailed proof of 
loss as required. Burns v. Providence Washington Ins, Co. (Kan.) ..............1044 

665(7)—Evidence held sufficient to show fraud in procuring insured’s signature to state- 
ment showing full satisfaction after fire loss. Legler v. West Side Mut. Fire Ins. 
Ass’n. of Linn County. (Ia.) 

665(7)—Evidence held not to sustain finding that administrator of insured’s estate fur- 
nished proof of loss within time required by policy. Maskas v. North American Acc. 
Ins. Co. (Mass.) 

665(7)—Evidence held to support verdict that insured seasonably notified accident insurer 
of injury. Inter-Ocean Casualty Co. v. Johnston. (Tex.) 

665(7)—Evidence sustained jury’s finding that insured in furnishing proof of loss did not 
conceal material information regarding illness where he failed to answer certain 
questions but physician answered them in report insured sent insurer. Southern 
Travelers’ Ass’n. v. Masterson. (Tex.) . 

665(7)—Evidence showed that insured was responsible for failure to settle fire loss by 
arbitration, as policies required. Hyland v. Millers National Ins. Co. et al. (U. S.) 

(8). Estoppel or waiver. 

665(8)—Evidence held to support finding that fire insurer had notice of, and consented to, 
commencement of mortgage foreclosure proceedings. Tucker v. American Ins. Co. of 
Newark, N.. J. (Cal.) .... bilinear’ 

665(8)—Evidence held not to establish waiver by insurer’s agent, if authorized, of pro- 
vision in accident policy requiring written notice of additional insurance. Martin v. 
Provident Life & Accident Ins. Co. (Ky.) 

665(8)—Denial of recovery for insured’s death held proper under evidence showing agent 
and beneficiary collusively represented age of aged grey-haired negress as about 45. 
Lucas v. American Bankers’ Ins. Co. (La.) 

665 Record held to show that statement in autombile fire policy that truck was current 
year model was error of insurer’s agent; hence could not affect assured. Alexander v. 
Home Ins. Co. of New York. (La.) 

665(8)—Insurer held not to have waived insured’s misrepresentation regarding health, not- 
withstanding insurer had information from which, on sufficient inquiry, it could have 
ascertained insured’s condition. Aetna Life Ins. Co. v. Bolding. (U. S.) 

665(8)—Evidence held insufficient to sustain finding that insurer waived proof of loss. 
Maskas v. North American Acc. Ins. Co. (Mass.) 

665(8)—Recovery on fire policy held erroneously granted, in absence of proof ‘of waiver 
on =: eee of policy as alleged. Santino v. Great American Ins. Co. of New York. 

ev ‘ 

665(8)—Waiver of proof of loss may be established by testimony of insured alone, though 
contradicted by insurer’s agent and adjuster. Waiver may be shown by parol or may ap- 
pear by necessary implication. Bobereski v. Insurance Company of Pennsylvania. (Pa.) 1076 

665(8)—Evidence held to support holding that life insurer was estopped to assert that 
policies had lapsed for nonpayment of premiums and had not been reinstated. Am- 
erican National Ins. Co. v. Cleveland et al. (Tex.) 

§ 666. AMOUNT OF RECOVERY. 

666—-In action on accident policy, court properly allowed insured to recover for total dis- 
ability for 104 consecutive weeks, as provided in policy, though trial took place within 
shorter period. Travelers’ Protective Ass’n. of America v. Stephens. (Ark.) 1093 

666—Court did not err in rendering judgment in action on fire insurance policy for 
amount claimed in petition and admitted by answer failing to deny averments of loss. 
Home Ins. Co. of New York v. Stroud et al. (Ky.) 

666—Insured truck being totally destroyed by fire, and unanimous testimony showing value 
of at least $450, held judgment should be increased to such amount. Alexander v. 
Home Ins. Co. of New York. (La.) 

666—-Insured held not entitled to recover disability benefits under insurance policies sued on 


up to time of trial, but only until date of bringing suit. Losnecki v. Mutual Life Ins. 
Co. of New York. (Pa.) 


§ 667. CONDUCT OF TRIAL. 
667—Insured’s counsel’s assertions concerning insurer’s wealth, and prejudicial remarks con- 
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cerning defendant insurer and insurers generally held reversible error. National Surety 
Co. v. Morlan. (Colo.) . pen ‘ ; : 5 1150 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 

668(1)—-Evidence held to require affirmative charge for plaintiffs as assignees of builder’s 
risk policy in action against insurer. National Fire Ins. Co. of Hartford, Conn. v. 
Kinney et al. (Ala.) 

668(1)—Where evidence regarding “total disability’ within policy is without conflict and 
contrary inferences cannot reasonably be drawn therefrom, affirmative charge is proper. 
New York Life Ins. Co. v. Torrance. (Ala.) ... 

668(1)—Whether beneficiary’s release of insurer from liability on life insurance policy was 
procured by fraud or coercion held for jury. Harper v. Bankers’ Reserve Life Co. 
(Ark.) : 

668 (1)—Refusal of instructions to find for ‘defendant in action on automobile liability pol- 
icy held not error, in view of conflicting evidence as to disputed facts. Treolo v. 
Iroquois Auto Ins. Underwriters. (Ill.) ae aha 

668(1)—Statement of witnesses that no medical examination was made of “applicant for 
policy, based on inference and not actual knowledge, held not to authorize submission 
ek = of examination to jury. Western & Southern Life Ins. Co. v. Carroll’s Admr. 

y Los 

668(1)—Whether insurer, which was in possession of facts long before trial and had made 
several investigations on only controverted question, was guilty of vexatious refusal 
to pay, held for jury. Best et ux v. Liverpool & London & Globe Ins. Co. (Mo.) 1056 

668(1)—Reasonableness of attorney’s fees in insurance case is jury question and 
matter of costs. Connecticut General Life Ins. Co. v. Bertrand. (Tex.) 

(2). Agency. 

668(2)—Evidence that soliciting agent had authority to bind insurer by oral contract that 
policy would automatically be transferred from dealer’s old car sold to new car 
purchased held insufficient to raise question for a Chamber v. Home Mut. Ins. 
Ass’n. (Ia.) Peer ere ee ree 

668(2)—Where action on policy was barred by limitations over ‘half century, directed ver- 
dict for insurer held proper; there being no evidence tending to prove claim agent’s 
authority to waive statute. Kennedy v. Mutual Life Ins. Co. of Baltimore. (Md.) 

(3). The contract in general. 

668(3)—When policy was delivered, although it had never actually left physical possession 
of insurer’s agent until after insured’s death, held for jury. American National Ins. 
Co. v. Few. (Ala.) au ah eile ovis GRO a ahaa ae aes ery 

668(3)—Interpretation of insurance contract was for trial judge, not jury. ‘Treolo 
Iroquois Auto Ins. Underwriters. (IIl.) eee mre ne eat eas hae ete eye es 

668(3)—Whether application for undelivered life policy was approved before insured’s 
death held for jury. Our Home Life Ins. Co. v. Butch. (Ky.) 7 

668(3)—Evidence that automobile injuring plaintiff was covered by policy sued on held 
insufficient to raise jury question. Where plaintiff relied on original insurance contract 
in pleadings there was no jury question on whether agents made later oral contract. 
Chambers v. Home Mut. Ins. Ass’n. (Ia.) 

668(3)—Whether insurance company through general agent entered into oral contract to 
renew fire policy held question for jury under evidence. Klaber v. Corporation of 
Royal Exchange Assurance of London, England. (Mo.) 

(4). Avoidance and forfeiture. 

668(4)—Whether member of mutual assessment insurance society received notice of sus- 
pension held issue of fact, notwithstanding his denial, where mailing was shown. Ander- 
son v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) . a6 s d “. 

668(4)—Whether insured, principally engaged in poultry business and killed while driving 
bakery truck, had changed occupation, precluding recovery under accident policy, held 
for jury. Corbin v. Commercial Travelers’ Mut. Acc. Ass’n. of America. (N. Y.) 

668(4)—In action on accident policy, whether insurer’s request for autopsy was made within 
reasonable time held, under evidence for jury. Maryland Casualty Co. v. Harris. (U. S$.) 1367 
(5). —— Title or interest in, possession of, or incumbrance on, property. 
668(5)—Whether house in which one kept furniture and clothing, and to which he returned 
on week-ends, from place of work about 40 miles distant, was unoccupied, within fire 
policy provisions, held for ey. Best et ux v. a & London & Globe Ins. Co., 
Ltd. (Mo.) ‘ mas 1058 
(6). —— Fraud or ‘misrepresentations in general. 

668(6)—-Whether insured’s answer to question in application for insurance are false and 
intent of applicant is generally question of fact. Lincoln Health & Accident Ins. Co. 
v. Coslow. (Okla.) 1114 

668(6)—Respecting fraudulent intent in making representations in application for life policy, 
signing of application containing allegedly false answers is not conclusive, as respects 
duty to direct verdict. In action on life policy, verdict should have been directed for 
insurer where only inference justified by undisputed facts was that policy was fraudu- 
lently procured. Johnson v. New York Life Ins. Co. (S. C.) 

(7). —— Health, condition or habits of insured. 

668(7)—In suit on life policy, whether insured was in sound health when policy issued held 
for jury. First Nat. Life Ins. Co. of America v. Rector. (Ala.) 

668(7)—Whether insured knew she was in sound health when applying for life policy or 
knowingly accepted policy while in unsound health held properly submitted to jury, 
where policy provided that representations in application should not be considered as 
warranties. American Nat. Ins, Co. v. Chavey. (Ark.) 


1491 





The Insurance Law Journal, Vol. 79 


668(7)—Insured’s sound health when policy was issued held for jury on conflicting testi- 
mony as to whether he had heart trouble. National Life & Accident Ins. Co. v. 
Sumlar. (Ark.) 

668(7)—Undisputed evidence of extremely serious condition of insured’s health when in- 
dustrial policy was delivered without medical examination held to require peremptory 
instruction for insurer. American Life & Accident Ins. Co. v. Scruggs. (Ky.) 

668(7)—Evidence of insured’s material misrepresentations regarding health history author- 
ized directed verdict for insurer insured upon life policy. Thompson v. Metropolitan 
Life Ins. Co. (Ga.) oy 

668(7)—Whether insured, when applying for policies, was afflicted with anemia, partly 
causing his death, preventing recovery, held for jury. Nastav v. Missouri Mut. Ass’n. 
(Mo.) 

668(7)—Evidence as to whether insured was in sound health when life policy was applied 
for and issued held for jury. Foman v. Liberty Life Ins. Co. (Mo.) 

668(7)—Evidence required submission to jury of issue whether insured was attended by 
physician for any serious disease within two years before date of policy. John Hancock 
Mutual Life Ins. Co. v. Hatchie (Ohio) 

668(7)—Whether insured is in good health at time of delivery of life policy is generally 
question of fact for jury or court. Mid-Continent Life Ins. Co. v. House. (Okla.) : 

668(7)—As respects duty to direct verdict, facts justified conclusive presumption that 
insured knew falsity of statements in application for life policy, to effect that he had 
not consulted physician for alcoholism. Johnson v. New York Life Ins. Co. (S. C.) . 

668(7)—In Massachusetts- suit to avoid life policy, whether insured’s misrepresentations re- 
garding sugar in urine and consulting physician were made with intent to deceive held 
fact question. New York Life Ins. Co. v. Simons et al. (U. S.) 
8). ——— Payment of premiums. , 
668(8)—-Evidence as to whether premium on life policy had been paid held for jury. 
Credit Life Ins. Co. v. Lee. (Ala.) 

668(8)—Evidence as to whether life policy had lapsed for failure to pay first year’s or 
to tender second year’s premium in time held for jury. Klinkhardt v. Crescent Ins. 
Co. (Mo.) 

668 (8)—lIssue whether insured suing on fire policy was delinquent in payment of assessment 
held for jury under evidence. Anderson v. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) bs gana anerel 

668(8)—In action on certificate in mutual assessment life insurance association, whether 
assessment call in question was duly and timely paid held question for jury. Waters 
v. Bankers’ Life Ass’n of Des Moines, Iowa. (Mo.) 

668(8)—Whether assessment life insurer mailed notices to pay assessment to insured held 
for jury. Whether insured received notices to pay assessments mailed to him by as- 
sessment life insurer held far jury. Williams v. Northeast Mut. Ins. Ass'n. (Mo.) 

(10). Loss and liability of insurer in general. 

668(10)—In action on fire policy, where there was some evidence to support defendant’s 
special plea that plaintiff willfully burned insured property, plaintiff was not entitled 
to general charge. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) 

668(10)—In action on robbery policy, whether there had been robbery held for jury. 
Levinson et al. v. Fidelity & Casualty Co. of New York. (Iil.) 

6¢8(10)—-Where insured, suing on indemnity policy, was allegedly robbed by masked man 
in daylight at front door on prominent street in large city, testimony held to raise 
such doubt as to require submission to jury. Globe Indemnity Co. v. Daviess. (Ky.) 

668(10)—Whether entry into safe was effected by force and violence, by use of tools, 
directly upcn exterior thereof, leaving visible marks, within burglary insurance policy, 
held question for jury under evidence. Globe Indemnity Co. v. Heyman. (Okla.) 

668(10)—Evidence held sufficient for jury in action on fire policy as showing property 
insured was within building described in policy. Fire Ass’n. of Philadelphia v. 
Correll. (Okla.) 


668(10)—Ordinarily, whether insured has performed duty of assisting insurer in defense 
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ef suit. question of fact for jury. Meehan vy. Commercial Casualty Ins. Co. (S. C.)1140 


668(10)—Whether foundation of insured building left after fire is reasonably adapted for 
a in rebuilding held question of fact. Forrester v. New York Underwriters’ Ins. Co. 
(Tex.) 

668(10)—Whether felonious entry was made into premises by force and violence leaving 
visible marks at place of entry, within burglary policy covering stock of goods, held 
question for jury. Aetna Casualty & Surety Co. v. Reliable Auto Tire Co. (U. S.) 

668(10)—In action on use and occupancy policies to recover loss from suspension of busi- 
ness owing to fire, conflicting testimony as to time required to rehabilitate insured’s 
plant held for jury. nar Sound Lumber Co. v. Mechanics’ & Traders’ Ins. 
(Wash.) - dee 

(11). —— Life or accident insurance. 

668(11)-—Whether in action on accident policy insured taken to hospital for appendicitis 
accidentally ruptured appendix from jolt in ambulance, and whether rupture hastened 
death, held for jury. Benefit Ass’n of Ry. Employees v. Armbruster. (Ala.) : 

668(11)—Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff's evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Young v. Mutual Life Ins. Co. of California. 
(Ariz.) . 

668(11)—Evidence in action on life and accident policy held sufficient to take to jury 
auestion whether insured was intentionally killed by another. Massachusetts ee 
& Ins. Co. v. Dale. (Ky.) 
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668(11)—Whether death of insured under accident policy resulted from bodily injuries 
sustained through external, violent, and accidental means. in automobile collision held 
question for jury. Milliren v. Federal Life Ins. Co. (Minn.) 

668(11)—Evidence that insured had pyorrhea, with abcesses apparent in three regions of 
mouth, held to raise jury issue in conflicting evidence as to whether abcesses were 
“external” within health or disability policies. Toliver v. Massachusetts Bonding & 
Insurance Co. (Mo.) 

668(11)—Hospital records and ‘death certificate showing insured died of tubercular menin- 
gitis, contradicted by parol evidence, held not conclusive on cause of insured’s death, 
as respects requested peremptory instruction. Johnson v. Missouri Ins. Co. (Mo.) 

668(11)—As respects motion for nonsuit, uncontradicted testimony showed as matter at 
law that paralysis agitans contributed to death of insured accidentally fracturing hip, 
preciaded recovery under accident policy. Runyon v. Commonwealth Casualty Co. ; 
( ) 377 

668(11)—Whether death from general septicemia developing after insured suffered rupture 
of blood vessel in nose while engaged in friendly boxing bout was due to “accidental 
means” within policy held for jury. McQueen vy. Prudential Ins. Co. of America. 
Cm. 2) 285 

668(11)—Evidence of insured’s total disability under life policy, where he performed 
customary work after alleged disability commenced held insufficient to raise jury ques- 
tion. Du Rant v. AStna Life Ins. Co. (S. C.) 1014 

668(11)—Evidence of insured’s total disability at time of cancellation of life policy, where 
she continued work intermittently thereafter, held insufficient to raise jury question. 
Hickman v. Aétna Life Ins. Co. of Hartford, Conn. (S. : ny 

668(11)—Evidence held insufficient to establish, as matter of law, insured’s absence from 
foreign country, to which he went to establish home, for seven-year period without 
being heard from. American National Ins. Co, v. Garcia. (Tex.) 

668(11)—Testimony of insured’s widow, son, and physician held sufficient to take to jury 
question whether insured’s death resulted from heart strain in course of employment. 
Railway Mail Ass’n v. Forbes. (Tex.) , 

668(11)—Evidence held insufficient to warrant inference that insured, who disappeared 
during life of policy; hence directed verdict for life insurer was proper. Browne v. 
New York Life Ins. Co. (U. S$.) 

668(11)—Evidence held insufficient to make issue for jury as to whether insured’s death 
following automobile accident resulted exclusively from bodily injuries sustained 
through accidental means. Southern Surety Co. v. Jones. (U. S. 

668(11)—Question whether insured under accident policy lost life in burning building, en- 
titling beneficiary to recover double indemnity, held properly submitted to jury. Messer- 
vey v. Standard Acc. Ins. Co. of Detroit, Mich., Inc. (U. S. 

668(11)—In action on accident policy, evidence made issue for jury whether sarcoma re- 
sulting in death was due to accidental injury. Travelers’ Ins. Co. of Hartford, Conn. 
v. Person. (U. 

668(11)—In action for double indemnity under life policy, whether ‘accident caused insured’s 
death held for jury. Equitable Life Assurance Society of United States v. Gratiot. 
(Wyo.) : a icnae ied oe aes 

(12). Suicide. 

668(12)—Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff’s evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Whether insured committed suicide or was 
accidental, so as to cast burden on insurer to prove suicide, where cause of death may 
be referred to either accident or design under evidence, Plaintiff’s evidence in action 
on accident policy held to show to exclusion of every reasonable hypothesis of acci- 
dent that insured committed suicide so as to justify direction of verdict. Young v. 
Mutual Life Ins. Co. of California. (Ariz.) ... 

668(12)—In actions to recover under double indemnity clause in life policies, evidence held 
insufficient, as against presumption that drowning was accidental, to present question of 
fact whether insured committed suicide. Mandi v. Metropolitan Life Insurance Co. 


1 Amount or extent of loss. 

668(13)—As respects double indemnity clause, whether insured’s death resulted from viola- 
tion of law held for jury. Whether prima facie case that insured died by accidental 
means within double indemnity provision had been refuted by insurer contending in- 
sured was killed in attempt to resist arrests by officers held for jury. California State 

. Life Ins. Co. v. Fuqua et al. (Ariz.) 

668(13)—In action on accident policy, whether insured, engaged in second-hand automobile 
business, is incapable of pursuing his usual avocation, held for jury. Travelers’ 
Protective Ass’n. of America _v. Stephens. (Ark.) 

668(13)—Plaintiff’s right to disability benefits under insurance policy sued on held for 
jury. Glauser v. Philadelphia Life Ins. Co. (Pa.) 1007 

668(13)—Testimony of insured, his wife, and family physician, in action for ' disability 
benefits as to his total disability to perform any work for compensation during cer- 
tain period. held sufficient to take case to jury. Losnecki v. Mutual Life Ins. Co. 
of New York. (Pa.) 1004 

668(13)—Evidence as to insured’s partial ‘disability within meaning of accident policy, 
held sufficient for jury. Inter-Ocean Casualty Co. v. Johnston. (its) .... 

668(13)—Evidence that insured was not disabled held insufficient to require submitting of 
ey and permanency of injury to jury. American National Ins. Co. v. Callahan. 





The Insurance Law Journal, Vol. 79 


(14). Notice, proof, and adjustment of loss. 
668(14)—Whether newspaper account of accident, complying substantially with 
request for proof of loss, was mailed to and received by 
Barstow v. Federal Life Ins. Co. (Mich.) 
668(14)—-Where acts insured performed to notify insurer of his disability were found 


whether such acts satisfied policy requirements in furnishing due proof held for court. 
American National Ins. Co. v. Callahan. (Tex.) 


(15). Estoppel or waiver. 
668(15)—Whether insurer waived provision as to delivery of policy while insured was in 
good health held for jury. Whether acts of insurer’s agent subsequent to insured’s 
death were done while agent was acting adversely to insurer’s interest, and therefore 
not binding on insurer, held for jury on questions of waiver or estoppel. American 
Nat. Ins. Co. v. Few. (Ala.) 
668(15)—Whether either insured or beneficiary participated in inserting misrepresentation 


in application for life policy held for jury. First Nat. Life Ins. Co. of America v. 
Rector. (Ala.). 


‘ insurer’s 
insured, held for jury. 


668(15)—Whether insurer waived proof of loss in strict compliance with terms of robbery 
policy held for jury. Levinson et al. v. Fidelity & Casualty Co. of New York. (lIll.) 

668(15)—Insurer failing to furnish forms for proof of loss, but requesting newspaper 
account of accident, which was forwarded, held not entitled to directed verdict in 
action on policy because beneficiary failed to furnish proof required by policy. Barstow 
v. Federal Life Ins. Co. (Mich.) 

668(15)—Evidence was sufficient for jury as showing that insurer waived right, if any, to 
avoid fire policy covering both residence and barn because residence was unoccupied. 
Harper v. Stoddard County Mut. Fire Ins. Co. (Mo.) .. 

668(15)—Whether insurer’s adjuster waived formal proofs of loss held question 


jury, where evidence was conflicting. Bobereski v. Insurance ay of Pennsyl- 
vania. (Pa.) 


668(15)—In suit on policies containing rider 


1 suit increasing ‘amount payable for permanent 
total disability, evidence of waiver by 


insurer of provisions that amount payable 

should be amount due when disability began held insufficient for jury. Connecticut 
General Life Ins. Co. v. Bertrand. (Tex.) 

668 (15)—If there is any testimony tending to show waiver of forfeiture, issue of fact is 
made for jury, unless only one inference can be drawn from evidence, when question 
becomes one of law for court. Whether insurer, by accepting payment of overdue pre- 
miums with interest without requiring proof of insurability, intended to waive forfeiture 
of life policy held for jury. Harvey v. Jefferson Standard Life Ins. Co. (S. C.). 

$ 669. INSTRUCTIONS. 


(2). The contract. 


669(2)—Oral charge regarding effect of application attached to policy held reversible error. 
American National Ins. Co. v. Few. (Ala.) 
(4). Avoidance and ferfeiture. 
669(4)—Charge jury could consider whether buildings were no longer used for purpose 


stated in fire policy, and intended use held improperly refused. Nypano R. Co. v. 
National Reserve Ins. Co. of Illinois et al. (N. Y. S, C.) 


(9). _Estoppel or waiver as to avoidance or forfeiture. 
669(9)—In action on robbery policy, instruction on insurer’s investigation of loss as 
waiver of formal proof of loss held misleading. Levinson et al. v. Fidelity & Casualty 
Co. of New York. (IIl.) 
669(9)—Instruction submitting issue of insurer’s waiver of untruthfulness of answers in 
insurance application held not objectionable as permitting verdict to be based on mat- 
ters other than those relating to insured’s health. Instruction submitting issue of in- 
surer’s waiver of untruthfulness of answers in insurance application held not mis- 
leading. Coleman v. Central Mutual Ins. Ass’n. (Mo.) 
(11). Death of or injury’ to person insured and cause thereof. 
669(11)—In action on accident policy, instruction defining terms ‘“‘accident’”? and “accidental 
means” treating them as synonymous, held not erroneous. ‘Travelers’ Protective Ass’n. 
of America v. Stephens. (Ark.) < 
(12). Extent of loss and liability hs insurer. 
669(12)—In action on life policy containing double indemnity clause, instruction regarding 
accidental means held not objectionable. California State Life Ins. Co. v. Fuqua et al. 
eee are 
669(12)—Where measure of damages in automobile theft policy was “actual cash value,” 
instruction giving jun different measure was error. Salinger v. General Exchange Ins. 
Corporation et al. (Ta.) 
669(12)—Refusal to instruct that, if insured failed to protect contents of burned building 
from further damage after fire, he could not recover for such further damage held 
error. Eagle Star & British Dominions Ins. Co. of London, England v. Head et al. 
(Tex.) es 
(13). Notice, proofs, and adjustment of loss. 
suetha) tameneilens that proof of loss under policy’ payable to insured’s estate can be 
made only by administrator and that proof made before his appointment is void held 


properly refused, since special administrator could have been appointed. Maskas v. 
North American Acc. Ins. Co. (Mass.) 


$ 670. VERDICT AND FINDINGS. : 
670—Trial court’s finding construed to mean that insurer’s only knowledge of insured’s 


1494 


1076 





Topical Index 


bad health was knowledge imputed to it from agent’s knowledge. Lee v. Mutual Pro- 
tective Ass’n. of Texas. (Tex.) 

670—Verdict, supported only by unsatisfactory oral testimony, and opposed by clear, con- 
vincing, and unimpeached documentary evidence will be set aside. Santy v. Commer- 
cial Casualty Ins. Co. (W. Va.) 

§ 672. JUDGMENT. 

672—-Beneficiary under life and disability policy, upon insured’s death, held entitled to 
recover disability benefits, where insurer was fully eee by pares. Smith v. 
Prudential Ins. Co. of America. (Kan.) 


§ 675. COSTS AND ATTORNEY’S FEES. “ 

675—$100 attorney’s fee, for recovering $250 in suit on accident policy tried in justice 
courts, held not excessive where case was appealed. Commercial Casualty Ins. Co. 
v. McCulley. (Ark.) 

675—Insured’s attorney fee of $15 for recovering judgment for double indemnity for six 
weeks at $7 weekly indemnity was increased to $25. Cobb v. Unity Industrial Life 
Ins. Co. (La.) 

675—Attorney prosecuting suit has no lien for his fees or disbursements until after final 
judgment. Attorney bringing personal injury suit for client cannot protect himself for 
amount of his fee = assignment, since right of action is not assignable before judg- 
ment. Herbits et al. Constitution Indemnity Co. of Philadelphia. (Mass.) 

675—Notwithstanding uiatiane of conflicting claims, failure to promptly pay proceeds of 
life policy into court and withdraw from litigation precluded insurer from recovering 
costs and attorney's fees, but entitled claimant obtaining judgment to costs and legal 


interest during time insurer wrongfully withheld proceeds. Maycock v. Continental 
Life Ins. Co. et al. (Utah.) ; 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS 

§ 687. NATURE AND STATUTES IN GENERAL, 

687—Burial association having no lodge system with ritualistic form of work held not 
subject to regulation by state insurance department as fraternal society. State ex rel. 
Reece v. Gooch. (Pa.) : ake ..1419 

687—-Where beneficial association recognizes applicability of statute governing such associa- 
tions, third party, cannot question it. Ford et al. v. Grand United Order of Odd 
Fellows of the State of Texas. (Tex.) 1029 

§ 688. EXEMPTION FROM GENERAL LAWS RELATING TO INSURANCE. 

688—Benefit association paying death benefit by assessment after member’s death instead 
of charging annual premium held “insurance company,” within statute waiving forfeiture 
becatse of false answers in application for insurance, in absence of medical examina- 
tion: Sheridan v. Thibodaux Benv. Ass’n. (La.) 508 
689. "SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 

689—Statute exempting “Odd Fellows’ from chapter regulating fraternal benefit societies 
refers to “Independent Order of Odd Fellows,’’ composed of white people. Ford et al. 
v. Grand United Order of Odd Fellows of State of Texas. (Tex.) 1029 

§ 694. MEMBERSHIP. 

694—Fraternal insurance association’s regulations governing member’s expulsion held exclu- 
sive, precluding acts of association’s local agents not in accordance with regulations 
from constituting illegal expulsion of member. Loyal Friends of American Benev. 
Ass’n. v. Center. (Tex.) 

§ 695. OFFICERS AND AGENTS. 

695—Fraternal benefit societies may limit authority of agents by provision in policies, or by 
by-laws constituting part of contracts. Agent where authority is limited, cannot bind 
fraternal benefit society beyond limits of authority by contract, estoppel, or waiver, to. 
those having knowledge of limitations. Insured and beneficiaries; under contracts with 
fraternal benefit societies, are charced with knowledge of limitations upon agents’ powers 
embodied in policies of certificates, applications, constitution, or by-laws made part of 
contracts. Bloodgood v. Woman’s Ben. Ass’n. (N. M.) 

§ 697. SUPERIOR. SURORDINATE, AND AFFILIATED BODIES. 

697—Action for recovery of benefits may be maintained against grand lodge where relation 
of insurer and assured existed and was made in behalf of grand lodge. District lodge 
within line and scope of agency to secure members for benefit purposes bound grand 
lodge. Most Worshipful Grand Lodge of Ancient Free and Accepted Masons of 
Alabama v. Callier. (Ala.) . 

697——Subordinate camp of Wocdmen of the World is only the agent ‘of Sovereign Camp for 
e'llection and remittance cf dues. Roberts v. Sovereign Camp of Woodmen of the 
World. (S. C.) a ; ae ; 

§ 698. SPECIAL FUNDS. 

698—Funds of mutual beneficiary society generally are merely held by it in trust. Most 
Worshipful Grand Lodge of Ancient Free and Accepted Masons of Alabama v. 
Callier. (Ala.) ; 

§ 699. REINSURANCE. 

699—Liability of mutual benevolent association taking over obligations of another insurance 
association was measured by provisions of policy and constitution and by-laws of as- 
sociation issuing it. Association’s constitution limiting recovery for disability held in- 
applicable to policies it assumed which were previously issued by another association. 
Amarillo Mut. Benev. Ass’n. v. Franklin. (Tex.) odaieeok 
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(B) THE CONTRACT IN GENERAL. 


§ 712. WHAT LAW GOVERNS. 

712—Whether insurance contract of fraternal insurance society organized under laws of 
another state is ultra vires depends on the laws of such state and decisions construing 
them. Neff v. Sovereign Camp W. O. W 

§ 715. APPLICATION AS PART OF C 

715—Fraternal organization is controlled by its constitution, by-laws, and application for 
membership. Shelton v. American Ins. Union. (Ohio. 

§ 717—CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

§ 718. EXISTING PROVISIONS. 

718—Contract relation between beneficial or fraternal society and its members, where no 
certificate is issued, is ascertainable by reference to charter of incorporation or 
articles of association and constitution and by-laws. Most Worshipful Grand Lodge 
of Ancient Free and Accepted Masons of Alabama v. Callier. (Ala.) 

718—Constitution and laws of fraternal association, read into insurance certificate by terms 
thereof, if not illegal, immoral, or contrary to public policy, bind parties. Mackowiak 
et al. v. Policy Union of America. (N. Y. 

718—Fraternal organization is controlled by its constitution, by-laws, and application for 
membership. Shelton v. American Ins. Union. (Ohio.) 

718—Association’s by-laws cannot be looked to for limitation on general language used in 


an insurance policy naming contingency insured against. Amarillo Mut. Benev. Ass’n. 
v. Franklin et al. (Tex. 


§ 719. ——SUBSEQUEN 
(1). In general. 

719(1)—-Where beneficiary certificate provided that payments should cease after 30 years, 
and insured made required payments, repeal of such provision by subsequent by-law 
held not to defeat insured’s rights, though insured in application agreed to be bound 
by all by-laws then or thereafter in force. Neff v. Sovereign Camp W W 

719(1)—Change in by-laws, without insured’s knowledge, does not authorize amendment sub- 
stantially altering previously made insurance contract. Statute held not to apply so as 
to bind insured by association’s subsequently attempted change in by-laws. Statute re- 
lating to changes in by-laws of fraternal benefit societies held inapplicable to local 
mutual aid association. Amarillo Mut. Benev. Ass’n. v. Franklin et al. (Tex.) 

§ 720. DELIVERY AND ACCEPTANCE OF CERTIFICATE 

720—Where application, accident policy and constitution of fraternal association provided 
that insured must be in good health when policy is delivered, association held not liable 
for injuries sustained by insured prior to delivery. That agent delivered accident 
policy to insured after insured was held not to entitle insured to recover thereon 
where application, policy and constitution of fraternal association provided that insured 


— » in good health when policy is delivered. Shelton v. American Ins. Union. 
io. 


§ 722. VALIDITY IN GENERAL, 

722—It is neither unlawful nor against public policy for insurance contract to stipulate that 
policy shall become void under specified conditions. Mackowiak et al. v. Policy Union 
of America. (N. Y.) ais 

§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 

(1). In general. 5 

724(1)—Where insured, who made all payments on fraternal beneficiary certificate providing 
that payments should cease after 30 years, was suspended for failure to make further 
payments, and was then offered only conditional restoration, fraternal society was 
estopped to rely on defense of ultra vires. Neff v. Sovereign Camp W. O. W. (Mo.) 

724(1)—If insurer’s agent acted in scope or apparent scope of authority in delivering policy 
and accepting insured’s promise to pay in near future, contract was consummated 
when policy was delivered. Fraternal insurance association could waive right of 
requiring initial payment as reserved by constitution and by-laws before consummating 
insurance contract. Where fraternal insurance association’s soliciting agent had 
implied authority to determine manner of making initial payment, his act in delivering 
policy and accepting insured’s promise to pay was act of insurer, and constituted 
waiver of immediate payment. The Praetorians v. Strickland. (Tex.) 

§ 726%. CLASSIFICATION OF RISK. : 

726%—Secretary of mutual aid association had no authority to arbitrarily divide policy- 
holders into classes so as to lessen benefits due under policy. Amarillo Mut. Benev. 
Ass’n, v. Franklin et al. (Tex.) 

§ 730%. 

730%—Instruction for computing damages for canceling fraternal benefit certificates held 
erroneous. Measure of damages for canceling fraternal benefit certificates was value 
of certificates at date of their alleged breach. In suit for damages for canceling benefit 
certificates, certificates’ value at time of canceling was gross amount of benefits at 
maturity, minus dues payable during life expectancy and interest thereon, plus sick 
benefits entitled to be received. Earnings insurer, sued for damages for canceling bene- 
fit certificates, could claim from dues under certificates, should be determined by cal- 
culating interest on each dues payment date at 6 per cent to date life expectancy ended. 
Insured suing for damages for canceling of benefit certificates could recover as_ sick 
benefits all benefits accrued prior to breach, or that would accrue after breach from 
illness contracted before breach, and for period illness would continue after rendition of 
judgment. Insured suing for damages for canceling benefit certificates could not be 
presumed to become sick during presumed life expectancy. In. suit for cancellation of 
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fraternal benefit certificates, whether letter regarding insured’s dues was written by 
insured or some one acting for her held for jury. Loyal Friends of American Benev. 
Ass’n. v. Center. (Tex.) 

(D) FORFEITURE OR SUSPENSION. 


747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 
747—Where insured, after making all payments required under beneficiary certificate 
providing that payments should cease after 30 years, was suspended for not making 
further payments, insurer should have offered insured unconditional restoration 
instead of restoration conditioned on good health. Where record fails to show that 
insured could have complied with health conditions essential to restoration to member- 
ship in fraternal insurance society, insured held not to have acquiesced in suspension. 
Acquiescence is no defense to an illegal suspension of member by fraternal beneficiary 
society. Neff v. Sovereign Camp W. O. W. (Mo.) .. 
747—By-law of fraternal order, giving extended insurance to suspended members, held to 
include members entering the order between January 1, 1913, and March 1, 1922. 
Tyson v. Catholic Order of Foresters. (Wis.) 
NONPAYMENT OF DUES OR ASSESSMENTS. 
DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750—Where substituted life certificate issued April 9, 1932, provided that nonforfeiture 
values should be computed as of April 1, 1925, further provision that they were 
conditioned on 36 monthly payments held not to ‘change specified anterior dating for 
such computation. Where nonforfeiture values under insurance certificate automatically 
extended insurance beyond time for which insured was in default, insurer was liable 
on certificate. Insurer has power to provide in substituted policy that nonfeiture 
values shall be computed as of anterior date. It cannot be presumed, in absence of 
proof, that substituted life certificate providing for computation of nonforfeiture 
values as of anterior date had in fact no reserves at time. Higgins v. Sovereign 
Camp, W. O. W. (Ala.) 
750—In action on fraternal insurance certificate of member dying November 14, failure 
to pay quarterly premium due October Ist held forfeiture of certificate under by-laws, 
notwithstanding privilege of reinstating certificate during following January. Southie 
House v. Grand Lodge, Colored Knights of Pythias of Texas. (Tex.) 
§ 753. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 
(1). In general. 
753(1)—Local order crediting insured’s passbook while sick and remitting dues became 
bound to Grand Lodge for dues, so that failure to remit dues credited did not lapse 
policy. Rucker v. Most Worshipful St. John’s Grand Lodge, Ancient, Free and Ac- 
cepted Masons of Louisiana. (La.) 4 : wa - 
(2). Person to whom payment may be made. 
753(2)—-Where deceased was in good standing with local lodge at death, grand lodge cannot 
be heard to say that policy was suspended, where members of local lodge were not 
suspended before member’s death. Wilmer v. Most Worshipful St. John’s Grand satan, 
A. F. and A. M. for State of Louisiana. (La.) 
753(2)—Where local order is Grand Lodge’s agent in collecting dues, payment to agent is 
equivalent to payment to principal. Rucker v. Most Worshipful St. John’s Grand 
Lodge, Ancient, Free and Accepted Masons of Louisiana. (La.) 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Incontestable clause of fraternal insurance contract held not to preclude insurer 
from contesting liability where insured was murdered by beneficiary, in view of pro- 
vision expressly excepting such risk. Moore et al. v. American Ins, Union. (Kan.). 
755(1)—Insured, who was informed that further payments would not be received, held not 
required to thereafter pay or tender assessments. Bellis v. Modern Woodmen of 
America. (Mo.) 
755(1)—Fraternal insurance certificate held forfeited “under by- laws by nonpayment ‘of 
premiums, notwithstanding society continued to carry deceased’s name after lapse. 
Southie House v. Grand Lodge, Colored Knights of Pythias of Texas. (Tex.)...... 
(2). Powers of officers and agents. 
755(2)—Issuance by financial secretary of fraternal insurance society of receipt in full for 
dues to sick member more than thirteen weeks in arrears “a 2 of forfeiture 
provisions of by-laws. Hill v. Lexington Council, No. 21, Jr. A. M. No. 414. 
(N. C.) 293 
755(2)—Agreement by subordinate camp of Woodmen of the World to pay member’s dues 
would not alone relieve default in payment of dues to Sovereign ae Roberts v. 
Sovereign Camp of Woodmen of the World. (S. C.) ee .1017 
(4). Custom and course of dealing. 
755(4)—Brotherhood accepting benefit certificate dues for years after due dates held es- 
topped on member’s death, to deny he was in good standing. Brotherhood of Mainten- 
ance of Way Employees v. Nolan. (Colo.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Under by-laws, where no notice to pay arrears or suffer suspension was given to 
member of fraternal insurance society, or other —_- taken, he was member at time 
of death. Hill v. Lexington Council No. 21, Jr. O. U. A. M. No. 414. (N. C) 
§ 758. REINSTATEMENT. 
§ 761. HEALTH AND CONDITION OF INSURED. 
761—Beneficiary under benefit certificate, reinstated on application falsely stating that insured 
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was in good health, held not entitled to recover thereon. Asposito v. Security Ben. 
Ass’n. (Mich.) 

§ 763. WAIVER OR OBJECTIONS. 

763—As respects reinstatement, estoppel and waiver should not be as strictly invoked against 
fraternal beneficial association as against insutance company with capital stock, organ- 
ized for profit. Asposito v. Security Ben. Ass’n. (Mich.) 

763—Acceptance by local officers of fraternal benefit society of payment of arrearages of 
suspended member with knowledge that member was sick held not to reinstate member, 
in view of by-laws. Bloodgood v. Woman’s Ben. Ass’n. (N 


(E) BENEFICIARIES AND BENEFITS. 


§ 767. INSURABLE INTEREST OF BENEFICIARY. 

767—Public policy precludes one without insurable interest of berefits of insurance on life 
of one to whom he is not related by blood, marriage, or adoption. Grand Court, Order 
of Calanthe of Texas v. Smith et al. (Tex.) 


§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

777—Where beneficiary named in life policy was ineligible, sole surviving heir of insured 
was entitled to insurance. Insurer’s paying insurance into court did not constitute 
waiver of objection to eligibility of beneficiary named in policy so as to prevent 
ites heir from recovering insurance. Henderson v. Woodmen of Union et al. 

iss. ; 

777—Proceeds of insurance certificate held payable to heirs of member of fraternal society, 
where beneficiary was wholly unrelated to member. Grand Court, Order of Calanthe of 
Texas v. Smith et al. (Tex.) 


§ 778. FAILURE TO MAKE DESIGNATION. 
778—Deceased member of beneficial association having failed to designate aeenet: 
fits held payable to administratrix. Hulick v. Ellenberger et al. (Pa. 
§ 779. CHANGE OF BENEFICIARY. 
§ 784. —— MODE OF CHANGING DESIGNATION. 
(6). Who may make objection. 
784(6)—Beneficiary cannot attack change of beneficiary by insured on ground of fraud 
or undue influence. Beneficiary has such substantial interest as will justify action to 
Aa change of beneficiary without binding assent of insured. Barnett v. 
a ‘ 
LOSS OR CONTINGENCY ON WHICH BENEFITS. BECOME PAYABLE. 
IN GENERAL, 
7—Sunstroke suffered by insured while engaged in. usual occupation held injury caused 
through “external, violent and accidental means” within benefit certificate. Tate v. 
Benefit Ass’n. of Ry. Employees. (Minn.) ; ....1109 
787—Provision making fraternal insurance certificate void if member loses life by beneficiary’ s 
hand held valid. It would be against public policy to permit beneficiary who killed in- 
sured and was convicted of manslaughter to recover on certificate, even without pro- 
vision therein against such recovery. Where fraternal insurance certificate provided it 
should be void if insured’s death resulted from beneficiary’s act, neither insured’s even 
without provision therein against such recovery. Mackowiak et al. v. Polish Union of 
America. (N. Y. 
787—Provision in fraternal insurance policy that it shall be void if insured dies in con- 
sequence of violation or attempted violation of laws held valid. Insured, who assaulted 
officer while under arrest and was killed, held to have died “tin consequence of viola- 
tion of law,’”’ within exemption of fraternal insurance policy. Guy et al. v. Grand 
Lodge, Colored Knights of Pythias of Texas. (Tex.) 
787—-Statute does not prohibit issuance, by mutual aid association, of policy providing that 
association would pay member permanently and totally disabled sum of $1 received from 
each member in good standing, not to exceed certain sum. Policy providing for total 
disability insurance, if insured was disabled before attaining age of 65 years, merely 
required that cause of disability should occur before sixty-fifth birthday. That insured 
could do small portion of housework with assistance of others was not controlling on 
question of her total and permanent disability. ‘Total disability” exists if insured is 
unable to do any substantial portion of = connected with his occupation. Amarillo 
Mut. Benev. Ass’n. v. Franklin et al. (Tex.) 
§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793—Death benefits in fraternal beneficiary society not authorized by statute under which 
it was organized to pay benefits to deceased member’s legal representatives held pay- 
able to next of kin of deceased leaving no widow. Fraternal beneficiary society’s pay- 
ment of benefits to deceased member’s executor held no bar to action by deceased’s 
next of kin for sch benefits, notwithstanding society’s by-laws purported to authorize 
such paymerts, where statute under which society was organized did not authorize 
payment to legal representatives. Stewart et al. v. Washington Camp No. 7, Patriotic 
Order, Sons of America. (N. ) 
793—Where deceased member of beneficial association failed to designate beneficiary, asso- 
ciation’s paying money into court in widow’s suit held not waiver of right that money 
; be paid to administratrix. Hulick v. Ellenberger et al. (Pa.) ; : 
797%. —— 
797'%4—Rule or by-law of benefit society forbidding assignment of policy after insured’s death 
is void, since unreasonable restriction on right to contract and contravening statute 
authorizing transfer of interest in nonnegotiable written instrument. Statute declaring 
void assignments forbidden by policy or plan of benefits held not to invalidate assign- 
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“ by beneficiary after death of member, although forbidden by by-laws. Ford et al. 
Grand United Order of Odd Fellows of the State of Texas. (Tex.) 

§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800 —“Fraternal benefit orders, ” are not liable for attorney’s fees and damages, imposed on 
“insurance companies” for refusal in bad faith to pay losses. Brown vy. Travelers’ 
Protective Ass’n. of America. (Ga.) . 

800—Penalty was improperly awarded where lodge, in good faith, denied claim for insurance, 
believing insured was not in good standing Wilmer v. Most Worshipful St. John’s 
Grand Lodge, A. F. and A. M. for State of Louisiana. (La.) 

(F) ACTIONS FOR BENEFITS. . 


§ 807. CONDITIONS PRECEDENT IN GENERAL. a 
807—Proof of insured’s disability held not condition precedent to recovery under disability 


clause, not providing for forfeiture for failure to make proof. Sovereign Camp, 
W. O. W. v. Meek. (Ark.) 


§ 809. DEFENSES. 
809—Where insurance contract is executed and corporation has received benefits, corpora- 
tion’s want of power to make contract cannot be invoked as defense. Amarillo Mut. 
Benev. Ass’n. v. Franklin et al. (Tex.) 
§ 814. PROCESS AND APPEARANCE. 
814—Service on officer of local lodge held not proper service on fraternal benefit society 
under statute providing for service on insurance commissioner. Ford et al. v. Grand 
United Order of Odd Fellows of State of Texas. (Tex.) Rew atten ane 
§ 815. PLEADING. 
(4). Issues, proof, and variance. 
815(4)—Acquiescence in suspension from fraternal insurance oxaiety is affirmative defense 
and not available unless pleaded. Neff v. Sovereign Camp, W. O. W. 
§ 816. EVIDENCE. 
§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general 
817(1)—Burden was on insurance association to prove defense that benefit certificate did 


not _ it to pay absolutely the sum specified. Amarillo Mut. Benev. Ass’n. v. Franklin 
et a 


(Tex.) 
§ 818. —— ADMISSIBILITY. 
(1). In general. 
818(1)—Application referred to as part of contract held admissible in action on benefit certi- 
ficate, though not set forth in petition or attached thereto. Brown v. Travelers’ Pro- 
tective Ass’n. of America. (Ga.) ea ciate ote eave a ainag ol akin ED «Sica Ritasat aie ee ala ca 
(3). Forfeiture of certificate. 
818(3)—In beneficiary’s action to recover death benefits against fraternal order, secretary 
of local lodge was properly examined respecting representation of local lodge in good 
standing in general lodge. That deceased was reinstated in endowment department of 
fratérnal order was properly shown by secretary of local lodge and official receipt 
book. Most Worshipful Grand Lodge of Ancient Free and — Masons of Ala- 
bama v. Callier. (Ala.) 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Plaintiff, showing death of insured while in good standing in benefit association, 
and introducing certificate naming herself as beneficiary, established prima facie case. 
Beneficiary seeking to show mental incapacity of insured to change beneficiary must 
show more than that insured was drinking heavily. Barnett v. Boyd. (Ala.) 
819(1)—Evidence showed that accident policy was written four days after insured received 
injuries. Shelton v. American Ins, Union. (Ohio.) 
(2). Matters of avoidance or forfeiture. 
819(2)—-Evidence in suit on fraternal policy disclosed local order considered insured in good 
standing; hence policy did not lapse. Rucker v. Most Worshipful St. John’s Grand 
Lodge, Ancient, Free and Accepted Masons of Louisiana. (La.) 
(3). Estoppel and waiver. 
819(3)—Evidence warranted jury’s finding that fraternal insurance association’s soliciting 
agent had implied authority to extend to insured credit on initial payment. The 
Praetorians v. Strickland. (Tex.) 
(F) ACTIONS FOR BENEFITS. 
§ 825. —— QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Question of insured’s consent to change of beneficiary held for jury. Barnett v. 
Boyd. (Ala.) 
825(1)—-Evidence as to whether minds of parties met so as to result in contract for exchange 
of existing for new fraternal insurance certificate, held for jury. Evidence as to whether 
fraternal insurance society was estopped to claim that old insurance certificate was not in 
force held for jury. Roberts v. Sovereign Camp of Woodmen of the World. (S. C.)1017 
(2). Avoidance or forfeiture. 
825(2)—Whether deceased was in good standing in indicated class of fraternal association 
at time of death, held for jury. Most Worshipful Grand Lodge of Ancient Free and 
Accepted Masons of Alabama v. Callier. (Ala.) 23 
825(2)—Whether insured’s sickness after applying for benefit certificate was appendicitis, 
from which he died and materially increased risk held for jury. Whether insured, 
dying from chronic appendicitis misrepresented condition of his health with intent 
to deceive, held for jury. Sovereign Camp W. O. W. v. Rowe. (Ala.) 
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825(2)—Failure to submit to jury defense of fraud in action on benefit certificate held 

justified under evidence. Brown v. Travelers’ Protective Ass’n. of America. (Ga.) 1099 
(3). Death or injury and cause thereof. 

825(3)—Evidence held to make issue for jury of insured’s total disability in action on 
benefit certificate. Brown v. Travelers’ Protective Ass’n. of America. (Ga.) .:.. 

825(3)—Whether insured was totally disabled within meaning of policy held for jury. 
Amarillo Mut. Benev. Ass’n. v. Franklin et al (Tex) 

§ 826. —— INSTRUCTIONS. 

(1). In general. 

826(1)—Charge that insured’s appentiicitis attack after date of application for benefit 
certificate would not avoid contract, unless he knowingly represented that he had not 
been sick such date with intent to deceive insurer and such fact increased risk held 
proper. Charge that insured’s warranty of good health did not mean perfect health, 
but freedom from disease affecting his general healthfulness, held proper. Charge 
to find for defendant in action on benefit certificate, if insured signed acceptance war- 
ranting that he had not been sick since date of application, but had suffered appendi- 
citis attack, held properly refused. Charged to find for defendant in action on benefit 
certificate, if insured was not duly obligated or introduced by camp or authorized deputy 
and certificate was manually delivered to him while in good health held properly refused 
as misleading. Sovereign Camp W. O. W. v. Rowe. (Ala.) «awk 9S 

826(1)—Evidence held sufficient upon which to base instruction reciting that insured informed 
insurer’s representative that he desired to pay assessments on policy and was informed 
that insurer would not accept any more assessments. Bellis v. Modern Woodmen of 
America. Mo.) . 980 

826(1)— Instruction that jury might ‘consider notice in financial cards on question of 
waiver of fraternal benefit association’s constitutional provision that member would be 
suspended who became $3 in arrears in dues held proper under evidence. Edwards v. 
Grand Lodge K. P. of South Carolina. (S. C.) .... ul kheate se a 

§ 833. APPEAL AND ERROR, 

833—Fraternal insurance company’s appeal was dismissed where judgment on policy was 
unpaid, and no appeal was pending within 60 days after judgment. Ashworth v. Ancient 
Order of United Workmen of Kansas. (Kan.) 
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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statutes declaring indemnity insurer’s liability absolute when loss occurs within contract, 
and authorizing suit against insurer by person injured in own name after obtaining 
judgment against insured, held not to violate Fourteenth Amendment. Ft. Dearborn 
Ins. Co. et al. v. Heaton. (Ala.) 

4—Statute relating to penalty and attorney’s fees, where insurer fails to pay ‘within certain 
time, is highly penal, and should be strictly construed. National Fire Ins. Co. v. 
Kight. (Ark.) ; bios are ei acs 

4—Act providing for additional license fee of per cent. of premiums paid foreign 
insurance company becoming effective June 16, 1931, held not retroactive as to that 
year. Jefferson Standard Life Ins. Co. v. King (S. Cc.) j 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 20. —— LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR TAXES. 

20—Act providing for additional license fee of 1 per cent on ‘“‘total” premiums paid 
foreign insurance company held not to allow deduction for dividends or bonuses paid 


in cash or applied in abatement of premiums. Jefferson Standard Life Ins. Co. v. 
King. (S. C.) ‘ Sine khe ewan aa oe 


Il. Insurance Companies. 
(B) MUTUAL COMPANIES. 
§ 57. FRANCHISES AND POWERS. 
(2). Contracts of insurance. 
(3). Policies on cash premium or stock plan. 
57(3)—-Assessment life insurance company held bound by contracts on level premium plan, 
since their execution was not directly prohibited. Nastav v. Missouri Mut. Ass’n. (Mo.) 


Ili. Insurance Agents and Brokers. 
IV. Insurable Interest. 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—-Assessment life insurance contracts held analogous to level premium contracts, and 
hence liability was required to be measured by law applicable to level premium contracts. 
Nastav v. Missouri Mut. Ass’n. (Mo.) mr case 
§ 131. VALIDITY OF ORAI CONTRACTS. 
(1) In general. 
131(1)—Agent’s oral agreement when taking application for automobile liability policy 
respecting automatic transfer from old car sold to new one purchased was merged in 
written policy. Chambers v. Home Mut. Ins. Ass’n. (Ia.) piofaven a hee 
(2). Authority of agent. 
131(2)—Agent’s authority to take oral application did not indicate authority to make oral 
contract of insurance for future term. Chambers v. Home Mut. Ins, Ass’n. (la.) 
136. DELIVERY AND ACCEPTANCE OF POLICY. 
(5). Acceptance and effect thereof. 
136(5)—Insured accepting automobile liability policy was bound thereby, though not cor- 
responding with preliminary negotiations. Insured accepting policy could not claim 
insurer was estopped from enforcing terms thereof. Chambcrs v. Home Mut. Ins. 
Ass’n. (Ta.) 
§ 141. ESTOPPEL OR WAIVER “AS TO DEFECTS OR OBJECTIONS. 
(2). Payment of first premium. 
141(2)—-Payment of initial premium, being for insurer’s benefit, may be waived. Waiver 
of prepayment of initial premium may be implied from unconditional delivery of 
policy without requiring its payment, or from extensions of time for payment. Wright 
v. New England Mutual Life Ins. Co. (S. C.) 
§ 143. REFORMATION. 
(4). As to property or interest covered. 
143(4)—Insurance policy, intended to cover certain building, location of which was known 
to both parties, held properly reformed for mutual mistake in description of land upon 
— policing was situated. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
(Mont. Soba ‘ 
143(4)—Where insurer’s agent, with knowledge that insured wanted merchandise located 
in certain building insured, represented that policy covered such merchandise, insurer 


is entitled to reformation of fire policy. Fremont Beverage Co. v. Maryland Ins. 
Co. (Nebr.) 


(7). Necessity of reformation. 
143(7)—As_ respects necessity of reformation, mere clerical error in description in hail 
insurance policy of land covered held not to bar insured’s right to reimbursement for 
loss of crop where evidence clearly disclosed tract intended. Reformation is not 
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necessary to recovery upon hail insurance poliiy 
Bolder v. Fidelity Phenix Fire Ins. Co. (Nebr.) 
§ 144. MODIFICATION. 
(1). In general. 
144(1)—Where policy did not provide for automatic transfer from dealer’s old car sold 
to new one purchased, insured was not entitled to transfer until he met conditions 
respecting transfer. Chambers v. Home Mut. Ins. Ass’n. (la.) 
(B) CONSTRUCTION AND OPERATION. 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 
146(1)—Rules for construction of insurance contracts apply to automobile liability policy. 
Treolo v. Iroquois Auto Ins. Underwriters. (IIl.) ‘ aint - ; 
146(1)—Unambiguous policy must be construed according to terms thereof taken in their 
ordinary sense. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Ill. (U. S 5 
(3). Liberal or strict construction. 
146(3)—Ambiguities and doubtful clauses in insurance policies must be most strongly 
construed against company preparing them. Gilbert v. Life & Casualty Co. of 
Tennessee. (Ark.) > ‘ ; ; ; ; ; ; is 
146(3)—Insurance policy must be construed liberally in favor of insured and _ strictly 
against insurer. Treolo v. Iroquois Auto Ins. Underwriters. (lIll.) 
146(3)—Policy prepared by insured should not receive strained construction against insured. 
Ambiguous expressions in policy are resolved against insurer. United States Fire Ins. 
Co. of New York v. Banks of Wabash, Inc. (Ind.) ' ‘ ‘ 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 
(1). In general. 
151(1)—When application for insurance policy, and articles of association are set out in 
certificate or made part thereof by proper reference, they form part of contract. Nastav 
v. Missouri Mut. Ass’n. (Mo.) ‘ : 
152. CONSTRUING STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY. 
(1). Charter and by-laws. 
152(1)—Article of association and by-laws of insurance company cover all provisions of 
insurance contract not provided for in application for certificate. In case of conflict 
between provisions in articles of association and by-laws of insurance company and 
those of policy, latter prevail. Nastav v. Missouri Mut. Ass’n. (Mo.) 
152%. —— 
4—Rule adopted by state road commission, requiring indorsement on indemnity policies 
issued to taxi company, has effect of law. American Fidelity & Casualty Co. v. Big 
Four Taxi Co. (W. Va.) anes 
§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER 
CAUSE OF LOSS. 
§ 165. DESCRIPTION OF LOCATION. 
165—Description of land on which insured building is situated is only nominal part of 
insurance contract. Thielbar Realties Inc. v. National Union Fire Ins. Co. (Mont.) 
§ 175. COMMENCEMENT OF RISK. 
175—Date of issuance of automobile liability policy held prima facie same as day policy 
went into effect. Ft. Dearborn Ins. Co. et al. v. Heaton. (Ala.) : 
175—Life policy runs from date of delivery and not from date of policy, where delivery 
was held up until full payment of first year’s premium. Klinkhardt et al. v. Crescent 
Ins. Co. (Mo.) ‘ ; ies Rao 4s 
175—Where insured was injured in 1926, and permanency of disability was determined 
after November 1, 1929, permanent disability dated from 1926 preventing recovery on 
rider effective November 1, 1929, increasing amount for permanent total disability. 
Connecticut General Life Ins. Co. v. Bertrand. (Tex.) ; 


VI. Premiums, Dues and Assessments. 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(2). Notice of assessment. 

195(2)—That notice of assessment erroneously designated number of insured’s policy, held 
not to excuse failure to pay assessment, as regards right to recover for subsequent 
loss. Anderson v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) 

VII. Assignment or Other Transfer of Policy. 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Insured may assign ordinary life policy in payment of debts without beneficiary’s con- 
sent. Changes of beneficiaries and assignments of life policies by insured to creditor 
without consent of beneficiary, who was insured’s wife, held valid. Hawks v. Mobley, 


Superintendent of Banks et al. (Ga.) avs ‘ 

$ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Paper executed by insured reciting that he sold, transferred, and assigned life policy, 
held valid assignment, though insurer did not enter assignment on policy. Hawks v. 
Mobley, Superintendent of Banks. (Ga.) epee te eaten 

§ 212. VALIDITY OF ASSIGNMENT IN GENERAL. 4 1%, 

212—That bank president executed changes of beneficiaries and assignments of life policies 
to bank, as result of pressure and promise to lighten punishment on plea of guilty to 
embezzlement charge, held not to show “duress” invalidating transfer. Changes of 
beneficiaries and assignments of life policies by officer to bank in partial restitution for 
defalcations held not void, where promise of aid to lessen punishment referred only to 
aid following plea of guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.) 
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§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT 

214—Fire policy may be assigned without formal written assignment, transferring in- 
sured’s interest, where farm machinery dealer contracted to insure goods purchased 
under conditional sale, and all other merchandise with loss payable to seller, seller 
not having acquired lien on other merchandise or assignment of policy held not to 
have acquired any interest in insurance thereon. Implement Dealers’ Mut. Fire Ins. 
Co. v. Myron et al. (N. D.) 

§ 218. RIGHTS AND LIABIL ITIES OF ASSIGNEE. 

§ 222. —— TRANSFER AS COLLATERAL SECURITY. 

222—Where life policy was assigned and delivered as security for debt of insured, and 
beneficiary joined in assignment, and insurer consented thereto, creditor, on insured’s 
default, held entitled to maintain action against insurer to apply cash surrender and 
investment values of policy in satisfaction of indebtedness. Bank of Idana v. Illinois 
Life Ins. Co. (Kan.) 


VILI. Cancellation, Surrender, Aeelnneititi, or Rescission of Policy. 

§ 228. RIGHT OF INSURER TO CANCEL. 

228—Liability policy issued under statute on automobile owner’s conviction as drunken 
driver held cancellable only as statute provides, though conviction was reversed. Ken- 
nedy v. Indemnity Ins. Co. of North America. (N. J.) 

§ 229. NOTICE TO CANCEL. 

(4). Authority of agent to waive notice. 

229(4)—Common agent of two insurance companies held without authority to cancel fire pol- 
icy on one company at insurer’s request and issue policy in another company unknown to 
insured, where insured did not ratify act of common agent of insurance companies in 
canceling fire policy in one company and issuing policy in another, insured was entitled 
to recover against original, not substituted insurer. Jernigan v. National Union Fire 
Ins. Co (N. ; . ‘ er 
235. EVIDENCE OF CANCELLATION. 

35—Cancellation of life policy not alleged or proved wrongful or illegal is presumed 
lawful. Baker v. Travelers’ Ins. Co. (N. C.) 

§ 236. OPERATION AND EFFECT OF CANCELLATION. 

236—Group life policy insuring employee if death occurred during its continuance did not 
authorize recovery where beneficiary showed cancellation before insured’s death, not- 
a iain disability occurred during continuance. Baker v. Travelers’ Ins. Co. 
(N. -) : ae 

§ 249. ACTION FOR RESCISSION. 

249—In suit to cancel life policies, evidence held not to establish fraud of insured in 
answering questions in application. New York Life Ins. Co. v. Halpern. (U. S. 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
A) GROUNDS IN GENERAL. 
252. REPRESENTATIONS. 
253. IN GENERAL. 
53—Provision that fire policy shall be void if insured has concealed or misrepresented any 
material fact concerning insurance is valid. Williams et al. v. Connecticut Fire Ins. 
Co. (Mo.) ektaht 2 
256. - EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. 
256(2)—False statements in application, even though material, are not ground for avoid- 
ing life policy, unless made with intent to deceive or relating to matter of which 
applicant was consciously ignorant. Shapiro v. Metropolitan Life Ins. Co. (N. J.) 
§ 257. CONCEALMENT. 
§ 261. —— EFFECT. 
261—Insured’s failure to disclose conditions affecting risk of which he is aware makes 
contract voidable at insurer’s option. New York Life Ins. Co. v. Cohen et al. 
. § : ‘ 
(C) MATTERS RELATING TO PERSON INSURED 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(3). Knowledge and intent of applicant. 
291(3)—Applicant’s false representations regarding health history held material voiding 
life policy, though made in good faith. and though applicant may not have had any 
disease mentioned in application. Thompson v. Metropolitan Life Ins. Co. (Ga.) 
(5). Good or sound health. 
291(5)—-Answer concerning applicant’s health that she was ‘in bed part of the time” 
held to mean that che was not in good health. Lee v. Mutual Protective Ass’n. of 
Texas. (Tex.) 
§ 298. INTEREST OF ASSURED OR BENEFICIARY. 
298—-That insured designated beneficiary as insured’s sister, when she was not his sister. 
held to render policy void. Globe Life Ins. Co. of Illinois v. Miller. (Ind.) 


X. Forfeiture of Policy for Breach of Promissory Warranty. Covenant, 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 
310(2)—Notice advising insured of amount of overdue assessment and of due date, and 
that nonpayment renders policy void, held sufficient notice of suspension. Provision of 
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policy and of society’s constitution, for suspension of insurance on failure to pay 
assessment held self-executing. Anderson v. Merchants’ & Mechanics’ Mutual Aid 


Society. (Mo.) : , ome 
§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Under indorsement required on indemnity policy issued to taxi company, insurer 
held liable to passenger injured through company’s fault, regardless of imsured’s con- 
current breach of policy. American Fidelity & Casualty Co. v. Big Four Taxi Co. 
(W. Va.) and 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 330. INCUMBRANCES. 


(1). In general. 
330(1)—Provision that fire policy shall be void if subject of insurance becomes incumbered 
by chattel mortgage is valid. Williams et al. v. Connecticut Fire Ins. Co. (Mo.) 
§ 332M. é 
332%4,—That insured used automobile to haul material for hire, but employed own servant 
and never parted with possession, held not to violate policy provision that automobile 
would not be rented. Roadbuilders’ Hauling Co. v. Constitution Indemnity Co. (S. C.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. 
336(1)—Breach of standard fire policy provision making policy void, if insured obtains 
other insurance not permitted in writing on policy, held sufficient ground for denial of 
insurer’s liability to insured. Fire policy provision making policy void if insured had 
other insurance, not permitted in writng on policy, is reasonable, because moral hazard 
should not be increased without insurer’s knowledge. Insurer’s attempt to waive bene- 
fits under other fire policies held unavailing to avoid effect of policy provision making 
policy void in case of additional insurance on property not permitted in writing. 
Heldreth v. Federal Land Bank of Baltimore et al. (W. Va.) 
§ 356. EXTENSION OF TIME FOR PAYMENT. 
§ 358. —— BY AGENT OR BROKER. 
358—Insurer’s agent authorized to collect premiums had implied authority to extend pay- 
ment. Life insurer waived default in payment of premium where its agent stated he 
would call for payment of premium due on certain date two days later, and facts dis- 
closed that he had never called for payment thereof. First National Life Ins. Co. of 
America v. Gross. (Ala.) 4 ey eee pie 
359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
360. —— IN GENERAL. 
(2). Remittance by mail. 
360(2)—Facts established invitation to insured to transmit fire insurance assessment by 
mail. Generally, where insurer invites mailing of premiums, funds mailed in time to 
reach home office in due course on or before day premium falls due will constitute 
timely payment. Effect of mailing premium, as regards payment, depends wholly upon 
intention. Where assessment was not mailed insurer until policy was under suspension, 
and not received until after fire, insured could not recover on policy, since payment 
of assessment did not become effective until received. Tippett v. Farmers’ Mutual 
Fire Ins. Co. (Mo.) a dd ae oars wat , . 
§ 362. EXCUSES FOR NONPAYMENT 
362—Receipt by insurer of proof of insured’s disability held condition precedent to waiver 
of premiums provided for only on receipt of proof of disability while policy was in 
force. Bergholm et al. v. Peoria Life Ins. Co. of Peoria, Ill. (U. S.) 
-Where tender of second year’s premium on life policy is wrongfully refused, policy 
remains in force. Klinkhardt et al. v. Crescent Ins. Co. (Mo.) 
362—Insurer’s waiver of premiums, if insured becomes wholly disabled and such disability 
continues for specified period, cannot be invoked unless both of such conditions are 
shown to be satisfied. Western & Southern Life Ins. Co. v. Smith. (Ohio.) 
§ 368. — PAID-UP POLICY OR VALUE. 
(1). In general. 
368(1)—Nonforfeiture of policy being void under state law forbidding deduction of sur- 
render charge, policy was binding on insurer only as paid-up insurance as ee, in 
statutes. Pendleton v. Pan American Ins. Co. (U. S.) oe 


Estoppel, Waiver or Agreements Affecting Right a heeid or 


Forfeit Policy. 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. 
377(2)—That insurer’s agents when taking insured’s application may have known insured 
was sick, and that their knowledge may have been imputable to insurer, did not affect 
falsity of insured’s answers as to prior medical history. Thompson vy. Metropolitan 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR serenriogel 
Life Ins. Co. (Ga.) 
(1). In general. 
378(1)—Insurer, whose agent knew that insured building, described in policy sued on as 
community hall at his suggestion, was used as road house, waived or was estopped to 
set up as defense such misstatement. Thielbar Realties, Inc. v. National Union Fire 
Ins. Co. (Mont.) 
8(1)—Knowledge of applicant’s bad health imputed to insurer when application was made 
because of agent’s knowledge was also imputed to insurer some two weeks later when 
policy was delivered. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
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(3). Nature of agency and authority of agent. 
378(3)—Knowledge imputed to insurer by reason of agent’s knowledge is not affected by 
agent’s lack of power to waive provisions in a or to estop insurer. Lee v. Mutual 
Protective Ass’n. of Texas. (Tex.) 
§ 379. INSERTION OF FALSE ANSWERS IN APPL ICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
9(1)—Insurer’s agent owes its duty to correctly record answers contained in application 
for life policy. Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(2). Statements as to title. 
379(2)—Insurance agent’s error or neglect in stating insured’s title to or interest in land, 
on which insured building is located, will not avoid policy. Thielbar Realties, Inc. v. 
National Union Fire Ins. Co. (Mont.) 
(4). Life and accident insurance. 
379(4)—Where insurer’s agent changes, without insured’s knowledge, statement that health 
is bad to read that it is good, insurer is bound. Lee v. Mutual Protective Ass’n. of 
Texas. ee eens 
(5). Good faith of insured. 
379(5)—Insured under life policies embodying applications held not estopped from assert- 
ing error in answers to medical questions in application, where photostatic copies were 
practically illegible. New York Life Ins. Co. v. Halpern. (U. S.) 
379(5)—Life insurer held not bound by fraudulent act of agent writing in application that 
insured and beneficiary were cousins when they were not related, since insured could 
have discovered fraud by examining application. Provident Relief Ass’n. v. Butts. 


(Va.) ; se 
§ 388. IMPLIED WAIVER IN GENERAL. 
(5). Subsequent breaches in continuation of existing conditions. 
388(5)—-Where indemnity insurer defended action against insured under nonwaiver agree- 
ment, insurer waived none of its rights under the policy. Sears v. Illinois } ee 
Co. (Cal.) . nae 
§ 388. IMPLIED WAIVER IN GENERALE, 
(5). Guaranty and indemnity insurance. 
388(5)—Insurer’s defense of action against insured taxi company brought by passenger 
held not waiver of insured’s breach of policy. American Fidelity & Casualty Co. v. 
Big Four Taxi Co. (W. Va.) 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(9). Life and accident insurance. 
389(9)—In action on life policy, defense of misstatement as to insured’s health held 
waived, where policy was issued without medical examination, and agent saw insured 
and considered him good risk. Evans v. Orleans Industrial Life, Health, Accident & 
Burial Ben. Ins. Co., Inc. (La.) Sa 
389(9)—Delivery of policy, knowing that insured’s health was bad, and acceptance of 
dues, constitute waiver of, or estoppel -to rely on, contrary “warranty” or ‘“‘condition 
precedent.” Tee v. Mutual Protective Ass’n. of Texas. (Tex.) : 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 
390—Insurer, not notifying insured of intention to forfeit policy after insured notified 
insurer’s agent of vacancy, held estopped to deny liability for loss on ground of 
vacancy without permit. Thielbar Realties, Inc. v. National Union Fire Ins. Co. 
(Mont.) 


§ 392. DEMAND. “ACCEPTANCE, OR ‘RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
392(1)—Insurer’s acceptance of premiums on accident policy after agent acquired knowledge 
of additional insurance held not to estop insurer from reducing liability for insured’s 
failure to give written notice, where urder circumstances agent’s knowledge was not 
imputed to insurer, Martin v. Provident Life & Accident Ins. Co. . 
392(1)—Delivery of policy, knowing that insured’s health is. bad, and acceptance of dues, 
constitute waiver of, or estoppel to rely on, contrary “warranty” or “condition pre- 
cedent.” Lee v. Mutual Protective Ass’n. of Texas. (Tex.) 
(11). Offer to return. 
392(11)—Insurer held estopped to avoid fire policy for insured’s breach of provision against 
incumbering property by chattel mortgage, where insurer failed to tender unearned 
premium upon learning of mortgage after fire. Williams et al. v. Connecticut Fire 


Ins. Co. (Mo.) . 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—-Though insurer had no notice of other insurance until long after fire, insurer could 
rely on insured’s violation of policy agreement to defeat claim. Heldreth v. Federal 
Land Bank of Baltimore, et al. (W. 

XII. Risks and Causes of Loss. 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

423—Combination fire, lightning, and tornado policy on broadcasting station held not 
“tornado policy” within attached clause made void when attached to “tornado policy” 


and excluding liability when loss was caused by electrical injury unless fire ensued. 
United States Fire Ins. Co. of New York v. Banks of Wabash, Ine. (Ind.) 
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§ 425. THEFT. 


425—Taking of insured’s automobile from garage by person in charge thereof, without 
felonious intent to appropriate automobile to own use permanently, constituting statu- 
tory larceny, held ‘theft’ within auotmobile theft policy, entitling insured to recover 
from insurer for wrecking of automobile while driven by third person “picked up” 7” 
taker. De Long v. Massachusetts Fire & Marine Ins. Co. (N. ; 
—In action on robbery policy, facts held to show when robbery occurred theater was 
actually ‘‘open for transaction of business.” Phrase in policy insuring theater owners 
against robbery while actually “open for transaction of business’ does not mean only 
while open for exhibition of pictures. Manager and assistant manager who kept 
theater receipts in their office safe overnight and banked them next day held to have 
money in their ‘“‘care’’ and hence were “custodians” thereof within meaning of robbery 
policy. Fox West Coast Theatres, Inc. et al. v. Union Indemnity Co. (Wash.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE.. 


435—Under proviso in, automobile liability policy “insured shall not voluntarily assume 
liability,” insurer is liable only for immediate relief insured gave injured party, unless 
insured was liable for injury inflicted. Hospital and medical expenses necessarily in- 
curred by party injured in automobile accident held recoverable under automobile lia- 
bility policy. Northwestern Casualty & Surety Co. v. Rose. (Ark.) 

435—Provision in indemnity insurance policy that insurer shall not be liable while auto- 
mobile is driven by person under 16 held binding between parties. Statute permitting 
injured persons after judgment to sue indemnity insurers imposes no liability for 
accidents not covered by policy. Where insurer is not liable to insured because auto- 
mobile was driven by person under sixteen, person injured has no claim against in- 
surer. Sears v. Illinois Indemnity Co. (Cal.) ; a 


§ 437. WRONGFUL ACTS OF INSURED. 

437—Automobile, in which owner carried jug of wine with stock of 
“being used for transporting intoxicating liquor” within exclusion 
insurance policy. Treolo v. Iroquois Auto Ins. Underwriters. (IIl.) 

(B®) ACCIDENT AND HEALTH INSURANCE 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Accidental injury aggravating disease and hastening death is direct and exclusive 
cause of death at that time, as regards liability on accident policy. In action on acci- 
dent policy, accidental injury aggravating disease and hastening death is direct cause 
of death whether disease was acute or chronic. Clauses in accident policy basing lia- 
bility on insured’s death 120 days after external bodily injury held to mean that acci- 
dent should be proximate cause of death, not exclusive of other conditions. Benefit 
Ass’n. of Ry. Employees v. Armbruster. (Ala.) 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 504. EFFECT OF OTHER INSURANCE. 

504—Taking out by mortgagor of additional fire insurance 
erty without mortgagee’s knowledge held not to reduce 
insurance of mortgagee or trustee under New York 
et al. v. Home Ins. Co. (N. C.) 


(C) GUARANTY AND INDEMNITY INSU RANCE. 

§ 514. DAMAGES INCURRED OR PAID. 

514—Ljiability insurer held not liable for amount over policy limit which insured had to 
pay, because insurer rejected opportunity to settle suit against insured for less than 
policy limit. Liability insurer who acts in bad faith in refusing to settle suit against 
insured becomes liable in excess of policy limit, Georgia ee Co. v. Mann. 
(Ky.) eas see Sao eae 

514—Insured may recover on " indemnity policy before paying judgment against it. Road- 
builders’ Hauling Co. v. Constitution Indemnity Co. (S. C.) 3; oa 


(D) LIFE INSURANCE. 


§ 516. AMOUNT' PAYABLE ON DISABILITY BEFORE DEATH. ; 

516—Generally, insured under life policy containing disability clause must, to minimize 
disability, submit to treatment to which reasonably prudent man would ordinarily sub- 
mit. Failure of insured, under life policy containing disability clause to submit to 
reasonable and proper treatment, held to preclude insured from recovering indemnity 
for total disability subsequent to time when condition could have been substantially 


improved by treatment recommended but not obtained. Coty v. = Hancock Mutual 
Life Ins. Co. (W. Va.) a 


provisions, was. not 
clause of liability 


to protect his interest in prop- 
proportionate amount of prior 
standard ae clause. Taylor 


(E) ACCIDENT AND HEALTH INSURANCE. 
§ 524. TOTAL DISABILITY. 


524—*Total disability’ within policy exists when one is wholly disabled from pursuing 
usual and customary duties of his aa. New York Life Ins. Co. v. Tarbutton. 


(Ga.) 


XIV. Notice onl Proof of hoes 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In’ general. 
539(1)—Oral and written notices given by assured held within reasonable time, as re 
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quired by automobile liability policy. Independence Indemnity Co. v. Sanderson. 
Cs. RD tx 
(3). ‘Immediate’ notice. 
539(3)—-Word ‘immediate’ as used in policy requiring immediate notice of loss, implies 
nothing less than due diligence to act with reasonable promptness under circumstances. 
Insured delaying month and half before giving insurer written notice of loss, breached 
theft policy requiring immediate notice. Friedman vy. Orient Ins. Co. (Mass.) 
§ 543. PROOFS OF DEATH OR INJURY TO INSURED, 
543—Preliminary proof of loss shortly after accident, then supposed to be inconsequential, 
held not. proof of loss as to serious injury subsequently developing under accident 
policy. Inter-Ocean Casualty Co. v. Johnston. (Tex.) etl a ate 
554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
558. — IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—-Insurer’s delay of about 22 days before replying to insured’s letter regarding loss 
held not to preclude insurer from defending on ground that insured failed to give 
immediate notice of loss, Friedman v. Orient Ins. Co. (Mass.) 
(4). Failure to furnish blanks. 
558(4)—Accident insurer’s refusal to furnish blanks for proof of loss is not waiver of 
proof, where policy provides for filing written proof of loss by insured if blanks are 
not furnished. Inter-Ocean Casualty Co. v. Johnston. (Tex.) 
559, — DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—Denial of liability is waiver of proof of loss under fire policy. 
Home Ins. Co. (N. C.) : ek 
559(1)—-While accident insurer’s denial of liability within time for filing proof of 
would constitute waiver, mere refusal to pay, particularly if made after expiration of 
time to file proof does not constitute waiver of proof of loss. Inter-Ocean Casualty 
Co. v. Johnston. (Tex.) ¢ Eaten aes praeis Wik Gcitet ee fs 
(2). Life and accident insurance. 
559(2)—-Insurer by denying validity of policy and all liability thereunder waived neces- 
sity for filing proof of insured’s death. Globe Life Ins. Co. of Illinois v. Miller. 
(Ind.) ; 
§ 560. — FAILURE TO OBJECT ‘OR TO STATE GROUND OF OBJECTION. 
(3). Specifying ground of objection as waiver of other grounds. 
560(3)—Policy provisions that proof of death be made on insurer’s blanks held waived by 
insurer’s letter offering to setthe on evidence of insured’s correct age, proof having 
been otherwise submitted. Evans v. Orleans Industrial Life, Health, Accident & Burial 
Ben. Ins. Co., Inc. (La.) 
560(3)—Insurer’s letter to insured denying liability on another ground, held not to pre- 
clude insurer from defending on ground insured failed to give timely notice of loss. 
Friedman v. Orient Ins. Co. (Mass.) 


XV. Adjustment of Loss. 
§ 571. APPOINTMENT OF UMPIRE. 
571—Municipal court of Atlanta is court of record which can appoint umpire to act with 
appraisers pursuant to appraisal agreement in fire policy. Ozburn v. National Union 
Fire Ins. Co. (Ga.) cate eae Blas : 
571—-Statute authorizing court to appoint umpire to act with insurance appraisers “held 
applicable only when appraisers have neglected for ten days after appointment to select 
umpire. Insurer’s failure to appoint appraiser held not to warrant court’s appointing 
umpire to act solely with appraiser appointed by insured. Where insurer had not 
selected appraiser, nor consented to appraisement, finding by insured’s appraiser and 
umpire held not binding on insurer. Stipulation in policy in language of statute author- 
izing court to appoint umpire to act with appraisers would confer no greater author- 
ity than statute. National Fire Ins. Co. v. Shuman. (Ga.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—-Award signed by umpire, alone, but showing umpire and one appraiser agreed, 
held ‘‘award in writing of any two” within appraisal agreement in fire ner Ozburn 
v. National Union Fire Ins. Co. (Ga.) - ; ne Phe 
(7). Actions to set aside award. 
574(7)—Award by appraiser and umpire under policy held not common-law award or 
statutory award, but contractual method of ascertaining loss, preventing judgment 
thereon without suit upon policy. National Fire Ins. Co. v. Shuman. (Ga.) 
§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(3). As to defects and objections. 
576(3)—Failure of appraisers’ award of damage to value property destroyed held waived 
by insurer where case was litigated without objection on this ground. Ozburn v. 
National Union Fire Ins. Co. (Ga.) . 


XVI. Right to Proceeds. 
§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY IN- 
SURED. 
582—-Vendor of realty, under indorsement directing payment of fire loss, held entitled to 
recover amount of insurance remaining after payment of mortgage. Burman y. Califor- 
nia Ins. Co. (Minn.) ; 


177 
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583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESEN- 
TATIVES, OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
3(2)—‘‘Facility of payment clause,’ is appointment by assured and eee of per- 
sons authorized to receive payment. French v. Lanham. (U. S.) 


584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


585. ——— RIGHTS OF PERSONS DESIGNATED IN GENERAL, 
(2). Effect of clause making policy payable to relative or person equitably 
entitled. 
(2)—Insurer’s payment of proceeds of policy to assured’s executor under facility of 
payment clause held not to give executor ownership of fund to exclusion of bene- 
ficiary. French v. Lanham. (U. §S.) ; 
587. CHANGE OF BENEFICIARY. 
7—Insured could change beneficiary under policy without consent of beneficiary, where 
policy provided for change by written request filed at insurer’s home office. Insurer’s 
receipt and noting of record of change of beneficiary held substantial compliance with 
provision permitting change of written request filed at home office and indorsed by 
insurer. Insured could change beneficiary and assign policy without beneficiary’s con- 
sent, where policy provided for change by insured’s written notice to company subject 
to company’s approval. Written change of beneficiary mailed to insurer, followed by 
notation of change on policy card, held substantial compliance with provision for 
change by written notice with insurer’s approval and policy indorsement. Changes of 
beneficiaries and assignments of life policies by insured to creditor without consent of 
beneficiary, who was insured’s wife, held valid. That bank president executed changes 
of beneficiaries and assignments of life policies to bank, as result of pressure and 
promise to lighten punishment on plea of guilty to embezzlement charge, held not to 
show ‘duress’ invalidating transfers. Changes of beneficiaries and assignments of life 
policies made by officers to bank in partial restitution for defalcations held not void, 
where promise of aid to lessen punishment referred only to aid following plea of 
guilty. Hawkes v. Mobley, Superintendent of Banks. (Ga.) 
§ 590. —— RIGHTS OF CREDITORS. 
590—Failure to show that deceased husband expended more than $300 per annum in pre- 
miums out of his funds for life insurance for benefit of wife in order to cheat, hinder, 
and delay his creditors, precluded subjection of insurance proceeds to payment of 
husband’s debts. Lazarus v. Alphin. (Ark.) 


XVII. Payment or Discharge, Contribution, ond Sehecoetions. 
§ 598. INTEREST ON AMOUNT OF LOSS. 


598—Where insurer waived necessity for filing proof of inmsured’s death, interest held 
properly allowed from date of insured’s death, notwithstanding policy provided that 
principal amount was not due under receipt of canes of death. Globe Life Ins. Co. 
v. Miller. (Ind.) 

598—Where it was doubtful which claimant was entitled to " proceeds of life policy, insurer’s 
failure to bring interpleader action held not to constitute unreasonable delay in making 
payment and did not justify judgment against insurer for interest. Where it was 
doubtful whether assignee of policy or insurer’s executor was entitled to proceeds of 
policy, awarding assignee interest prior to time insurer entered appearance resisting 
assignee’s demand held error. Notwithstanding existence of conflicting claims, insurer’s 
failure to promptly pay proceeds of life policy into court and withdraw from litigation 
precluded insurer from recovering costs and attorney’s fees, but entitled claimant 
obtaining judgment to costs and legal interest during time insurer wrongfully withheld 
proceeds. Maycock v. Continental Life Ins. Co. et al. (Utah.) 

§ 601. RECOVERY OF. PAYMENT. 

601—Insurer of taxi company, upon settling judgment recovered by passenger for personal 
injuries notwithstanding insured’s breach of policy, held entitled to reimbursement 
from insured. American Fidelity & Casualty Co. v. Big Four Taxi Co. (W. Va.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Insurer held not liable for statutory penalty and attorney’s fee, where insured sued 
for smaller amount than first demanded on fire policy which insurer promptly paid. 
National Fire Ins. Co. v. Kight. (Ark.) ; 5 weaaae 
-Verdict authorizing insured’s recovery of attorney’s fees and damages for bad-faith 
refusal to pay held unauthorized where evidence raised close question as to total dis- 
ability. New York Life Ins. Co. v. Tarbutton. (Ga.) 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—Where there was no dispute about hospital bill nor accident insurer’s liability there- 
for, general release taken upon payment was without consideration as to other things 
not contemplated by parties. General release, given by insured upon payment of small 
undisputed hospital bill by accident insurer in ignorance of serious injury to spine, 
held based on mistake, so that release could not stand. Inter-Ocean Casualty Co. v. 
Johnston. (Tex.) 


§ 605. SUBROGATION OF INSURER. 
§ 606. —— ON PAYMENT OF LOSS IN GENERAL... 
(2). Subrogation to rights of mortgagee. 
606(2)—Insurer denying liability on fire policy for legal cause, was entitled to be subro- 


gated to mortgagee’s rights in amount paid mortgagee by insurer. Heldreth v. Federal 
Land Bank of Baltimore et al. (W. Va.) 
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XVIII. Actions on Policies. 

§ 608. NATURE AND FORM OF REMEDY. 

608—Insured’s creditor, designated as beneficiary under accident policy, where debt does 
not equal or exceed indemnity due, cannot maintain action at law on policy. Insured’s 
creditor,+- designated as beneficiary under accident policy where debt dces not equal or 


exceed indemnity must proceed in ny on ay Meade v. United States eee 
Co. (W. Va.) : s# oat ee 


§ 618. —— VENUE 

618—Carrier’s suit against automobile insurer to recover amount it voluntarily paid shipper 
of property destroyed by fire held triable in county of insurer’s principal office, and 
not where loss occurred. American Fidelity & Casualty Co. Inc. v. Jones Transfer 
& Storage Co., Inc. (Tex.) 

§ 620. LIMITATIONS BY PROVISIONS OF POLICIES. 

§ 622. - TIME WITHIN WHICH ACTION MUST BE BROUGHT. 

(1). In general. 

522(1)—Action on beneficiary certificate issued on absent person, where presumption of 

death fixed rate of death at expiration of seven years’ unexplained absence, held barred 


by nine-month limitation contained in certificate. Falk v. — State Degree of 
Honor of Stockton. (N. . A 


(2). Validity of provisions. 
622(2)—General rule that action on insurance policy must be brought within time limited 
thereby applies only in absence of contrary statute. Provision in fire policy that action 
thereon must be commenced within year after fire held void as shortening statutory 
limitation period. Thielbar Realties, Inc. v. National Union Fire Ins. Co. (Mont.) 
§ 628. DECLARATION, COMPLAINT OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—In suit on insurance policy, petition alleging parties’ capacities, 
mium, death of insured, and compliance with terms of policy, stated 
Henry v. National Ben. Life Ins. Co. (Ky.) 
(2). Making and terms of contract. 
629(2)—Complaint, alleging neither date that life policy sued on took effect 
covered by it, was demurrable. Bankers Credit Life Ins. Co. v. Lee. (Ala.) 
§ 635. - LOSS AND CAUSE THEREOF. 
635—Injured party’s bill against automobile liability insurer, under policy alleged to cover 
1930 model held not demurrable as failing to show that policy was issued after 
Statute authorizing suit. Injured party’s bill against automobile liability insurer held 
sufficient against general demurrer though not specifically charging that automobile 
driven by insured was that covered by policy. Ft. Dearborn Ins. Co. et al. v. Heaton. 
(Ala.) Sa ate 
Complaint in action on group accident policy held demurrable for failure to make 


averments showing that injury was within terms of ioonnds Sowinski v. Travelers’ 
Ins. Co. (Ind.) owed 


§ 645. ISSUES, PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—-Where accident policy conditioned liability upon making proof of loss within 
specific time, burden rests on insured to plead and prove making of such er or 
waiver by insurer. Inter-Ocean Casualty Co. v. Jonhston. (Tex.) 
(3). Evidence admissible under pleadings. 
645(3)—Insured’s admission that his insurance had lapsed held admissible in action on 
policy without insurer pleading abandonment of insurance. Anderson v. Merchants’ 
& Mechanics’ Mutual Aid Society. (Mo.) 
645(3)—-Where plaintiff alleges due performance of policy” conditions, although waiver has 
not been specifically alleged, evidence of waiver by insurer is admissible. Williams et 
al. v. Connecticut Fire Ins. Co. (Mo.) eran mia ar 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Avoidance and forfeitures—insurance of property. 
(3). —— Life and accident insurance. 
646(3)—Positive statement of fact, falsely made, with respect to material matter, will, 
nothing else appearing, be deemed to have been willfully made with intent to deceive. 
New York Life Ins. Co. v. Cohen et al. (U. S.) 
(4). Payment of premiums. 
646(4)—Insured had burden to show that insurer manifested intention, expressly or im- 


pliedly, to accept, as of time mailed, funds mailed as assessments. Tippett v. Farmers’ 
Mutual Fire Ins. Co. (Mo.) eae we 


(6). Risk and cause of loss in general. 

646(6)—Evidence in action on accident policy that insured’s death was result of accident 
casts burden on insurer to show that loss was within exception to policy. Young v. 
Mutual Life Ins. Co. of California. (Ariz.) bata 

646(6)—Presumption of innocence of assured, as against insurer’s defense of arson, con- 
tinues until contrary is established. Wallace v. Fidelity Phoenix Fire Ins. Co. (Kan.) 

646(6)—Beneficiary suing upon accident insurance policy has burden to prove that in- 
sured’s death was caused solely from injuries received in automobile collision, and that 
no bodily disease or infirmity contributed to produce bronchial pneumonia, immediate 
cause of death. Milliren v. Federal Life Ins. Co. (Minn.) 


646(6)—In action on life policy, plaintiff must prove death occurred during life of policy. 
Browne v. New York Life Ins. Co. (U. S.) 


12 


payment of pre- 
cause of action. 


nor period 


189 


177 


121 


125 


18 


160 
116 


172 





Topical Index 


(7). —— Suicide. 

646(7)—Presumption is that insured’s death. was accidental, so as to cast burden on in- 
surer to prove suicide, where cause of death may be referred to either accident or 
design under evidence. Young v. Mutual Life Ins. Co. (Ariz.) 

(9). Notice and proof of loss. 

646(9)—Insured must prove performance or excuse for nonperformance of condition re- 
quiring immediate notice of loss. Friedman y. Orient Ins. Co. (Mass.) 

§ 647. ADMISSIBILITY OF EVIDENCE. 

§ 650. —— APPLICATION OF INSURANCE. 

650—Where application for fire policy was not signed by insured, and his testimony that 
he made no answer to such questions was undisputed, exclusion of application was 
proper. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) 

§ 654%. —— PAYMENT OF PREMIUMS. 

65414—Where payment of premium on life policy is an issue, evidence tending to prove 
principal issue was whether first premium had been paid. Bankers Credit Life Ins. 
io. Vv. Lee... (Ala)... 

§ 658. — LOSS OR DAMAGE TO PROPERTY, AND CAU SE THEREOF. 

658—Under insurer’s plea of willful burning, where insured admitted removing bale of 
cotton from premises just before fire, exclusion of another witness’ evidence as to 
time when bale was moved held error. Under insurer’s plea of willful burning, exclu- 
sion of evidence that only building of insured’s group of four not burned in two suc- 
cessive fires was uninsured held error. American Ins. Co. of Newark, N. J. v. 


Fuller. (Ala.) er Pe \ - iaeiats : 
§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Evidence held to support verdict that insured did not know of injuries to spine 
and relied on physician’s assurance of slight injury to scalp when release was signed. 
Inter-Ocean Casualty Co. v. Johnston. (Tex.) 
(2). The contract. 
665(2)—Agent’s letter to applicant stating that insurer had issued policy which he would 
deliver next week and not requiring prepayment of initial premium, held evidence of un- 


conditional constructive delivery, completing contract. Wright v. New England Mutual 
Life Ins. Co. (S. C.) ‘ 


(3). Avoidance and forfeiture. 
665(3)—Evidence that life policy reciting payment of premium was in insured’s possession 
before death and proof of death made prima facie case of payment of premium. Evi- 
dence held not to sustain verdict for plaintiff in action on life policy where principal 
issue was whether first premium had been paid. Bankers Credit Life Ins. Co. v. Lee. 
(Ala.) ip iita Sune Sock ones ska : ; 
665(3)—Evidence in suit for total disability, sustained " finding that insured, suffering 
from ulcerated stomach, was totally disabled for six months. New York Life Ins. Co. 
v. Tarbutton. (Ark.) ‘ nie tale oS ewes rie ‘ 
665(3)—In acticn on life policy, defense of fraudulent misstatement of insured’s age held 
not sustained by evidence. Evans v. Orleans Industrial Life, Health, Accident & 
Burial Ben. Ins. Co., Inc. (La.) 
665(3)—Evidence held not to establish statements in application for life ‘policy, ‘concerning 
physical ailments and consulting of physician, were false and fraudulently made. 
snapiro v. Metropolitan Life Ins. Co. CN. Ji) ..c ccs c ec cccesess pied 
665(3)—Evidence held not to establish that assured aided and abetted injured person in 
endeavor to recover damage, so as to relieve insurer from liability on automobile 
liability policy. Independence Indemnity Co. v. Sanderson. (U. S.) ; 
665(3)—Insured’s negative answers respecting disease of brain or nervous system held 
willfully false and material as respected right to cancellation of policy. New York 
Life Ins. Co. v. Cohen et al. (U. S.) 
(4). Loss and liability of insurer in general. 
665(4)—Evidence sustained finding that fire destroying merchandise stock was caused by 
lightning, not by arson committed by insured owner. Wallace v. Fidelity Phoenix Fire 
Ins. Co. (Kan.) ; oles wand siti Ril cardi aa aba alae 
665(4)—Evidence showed that worker injured in wreck of insured’s truck was not pas- 
senger for hire in violation of policy provision that insured would not carry pas- 
sengers for consideration. Roadbuilders’ ——e Co. v. Constitution Indemnity Co. 
cS) Eee Ptanen 
(5). —— Life and accident insurance. 
665(5)—Evidence in action on accident policy sustained finding insured taken to hospital 
for appendicitis received jolt in ambulance should be proximate cause of death, not 
exclusive of other conditions. Benefit Ass’n. of Ry. Employees v. Armbruster. (Ala.) 
665(5)—Evidence held to show that, when killed, insured was standing on public highway 
within meaning of statute and accident policy, although it was in process of construc- 
tion. Insured killed in public highway by lash of cable when it slipped from stump 
while being pulled by tractor held struck by ‘“‘vehicle’’ within terms of accident policy. 
Gilbert v. Life & Casualty Co. of Tennessee. (Ark.) se anghachia She eR oea alarght eae en a 
665(5)—Evidence held to show insured’s inability to stand or walk was not “total and 
permanent disability,”’ within policy limiting insurer’s liability to such disability. 
Missouri State Life Ins. Co. v. Snow. (Ark.) sak cette 
665(5)—In acton on policy restricting liability to death caused by cyclone, “evidence held 
to show storm causing insured’s death was not a cyclone. Federal Commercial & Sav- 
ings Bank v. Continental Life Ins. Co. (Mich.) or =. , : 
665(5)—Insured was bound to adduce substantial evidence that ‘abcesses were “external” 
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within meaning of health or disability policies. Toliver v. Massachusetts Bonding & 
Insurance Co. (Mo.) .. cs 
(6). —— Suicide. 
665(6)—One suing on accident policy, excepting liability for death by suicide, must prove 
insured’s death by accidentai means by preponderance of evidence. Young v. Mutual 
Life Ins. Co. of California. (Ariz.) eG 
(7). Proof and adjustment of loss. 
665(7)—Evidence held to support verdict that insured seasonably notified accident insurer 
of injury. Inter-Ocean Casualty Co. v. Johnston. (Tex.) 
(8). Estoppel or waiver. 
665(8)—Evidence held not to establish waiver by insurer’s agent, if authorized, of pro- 
vision in accident policy requiring written notice of additional insurance. Martin v. 
Provident Life & Accident Ins. Co. (Ky.) 
§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Refusal of instructions to find for defendant in action on automobile liability pol- 
icy held not error, in view of conflicting evidence as to disputed facts. Treolo v. 
Iroquois Auto Ins. Underwriters. (Ill.) sete . 
668(1)—Reasonableness of attorney’s fees in insurance case is jury question and not 
matter of costs. Connecticut General Life Ins. Co. v. Bertrand. (Tex.) 
(2). Agency. 
668(2)—Evidence that soliciting agent had authority to bind insurer by oral contract that 
policy would automatically be transferred from dealer’s old car sold to new car 
purchased held insufficient to raise question for jury. Chamber v. Home Mut. Ins. 
Ass’n. (Ia.) ‘ 5 ie ies sae aid eighhe eikes seen ane 
668(2)—-Where action on policy was barred by limitations over half century, directed ver- 
dict for insurer held proper; there being no evidence tending to prove claim agent’s 
authority to waive statute. Kennedy v. Mutual Life Ins. Co. of Baltimore. (Md.) 
(3). The contract in general. 
668(3)—Interpretation of insurance contract was for trial judge, not jury. Treolo v. 
Iroquois Auto Ins. Underwriters. (IIl.) ere rent Sawa ei eaae eta tac 
668(3)—-Evidence that automobile injuring plaintiff was covered by policy sued on held 
insufficient to raise jury question. Where plaintiff relied on original insurance contract 
in pleadings there was no jury question on whether agents made later oral contract. 
Chambers v. Home Mut. Ins. Ass’n. (Ia.) 
(4). Avoidance and forfeiture. 
668(4)—Whether member of mutual assessment insurance society received notice of sus- 
pension held issue of fact, notwithstanding his denial, where mailing was shown. Ander- 
son v. Merchants’ & Mechanics’ Mutual Aid Society. (Mo.) 
(7). Health, condition or habits of insured. 
668(7)—Evidence of insured’s material misrepresentations regarding health history author- 
ized directed verdict for insurer insured upon life policy. Thompson v. Metropolitan 
Life Ins. Co. (Ga.) Se Hancgietes 
668(7)—Whether insured, when applying for policies, was afflicted with anemia, partly 
causing his death, preventing recovery, held for jury. Nastav v. Missouri Mut. Ass’n. 
(Mo.) ; ; ; 
(8). Payment of premiums. 
668(8)—Evidence as to whether premium on life policy had been paid held for jury. 
Credit Life Ins. Co. v. Lee. (Ala.) xO eaa ave wteiets Gass tee ac meget sa adi OP ca res 
668(8)—-Evidence as to whether life policy had lapsed for failure to pay first year’s or 
to tender second year’s premium in time held for jury. Klinkhardt v. Crescent Ins. 
Co. 
668 (8) 
held for jury under evidence. Anderson v. Merchants’ & Mechanics’ Mutual Aid 
Society. (Mo.) 3 f ; Si 
(10). Loss and liability of insurer in general. 
668(10)—-In action on fire policy, where there was some evidence to support defendant’s 
special plea that plaintiff willfully burned insured property, plaintiff was not entitled 
to general charge. American Ins. Co. of Newark, N. J. v. Fuller. (Ala.) 
(11). Life or accident insurance. 
668(11)—-Whether in action on accident policy insured taken to hospital for appendicitis 
accidentally ruptured appendix from jolt in ambulance, and whether rupture hastened 
death, held for jury. Benefit Ass’n of Ry. Employees v. Armbruster. (Ala.) 
668(11)—Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff’s evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Young v. Mutual Life Ins. Co. of California. 


sustained through external, violent, and accidental means in automobile collision held 
question for jury. Milliren v. Federal Life Ins. Co. (Minn.) A re se 

668(11)—-Evidence that insured had pyorrhea, with abcesses apparent in three regions of 
mouth, held to raise jury issue in conflicting evidence as to whether abcesses were 
“external”? within health or disability policies. Toliver v. Massachusetts Bonding & 
Insurance Co. (Mo.) ; Aen 

668(11)—Hospital records and death certificate showing insured died of tubercular menin- 
gitis, contradicted by parol evidence, held not conclusive on cause of insured’s death, 
as respects requested peremptory instruction. Johnson v. Missouri Ins. Co. (Mo.) 

668(11)—Evidence held insufficient to establish, as matter of law, insured’s absence from 
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foreign country, to which he went to establish home, for seven-year period without 
being heard from. American National Ins. Co. v. Garcia. (Tex.) i cin war sbatan ; 
668(11)—Evidence held insufficient to warrant inference that insured, who disappeared 
during life of policy; hence directed verdict for life insurer was proper. Browne v. 
New York Life Ins. Co. (U. S$.) ; 
(12). Suicide. 
668(12)—Directed verdict for defendant in action on accident policy at conclusion of 
plaintiff's evidence, showing that insured committed suicide or excluding reasonable 
hypothesis of accidental death, is proper. Whether insured committed suicide or was 
accidental, so as to cast burden on insurer to prove suicide, where cause of death may 
be referred to either accident or design under evidence, Plaintiff’s evidence in action 
on accident policy held to show to exclusion of every reasonable hypothesis of acci- 
dent that insured committed suicide so as to justi 
Mutual Life Ins. Co. of California. (Ariz.) 
(13). Amount or extent of loss. 
668(13)—-Evidence as to insured’s partial disability within meaning of accident policy, 
held sufficient for jury. Inter-Ocean Casualty Co. v. Johnston. (T'ex.) dct distas 
(15). Estoppel or waiver. 
668(15)—In suit on policies containing rider increasing amount payable for permanent 
total disability, evidence of waiver by insurer of provisions that amount payable 
should be amount due when disability began held insufficient 
General Life Ins. Co. v. Bertrand. (Tex.) ah 
§ 669. INSTRUCTIONS. 
(12). Extent of loss and liability of insurer. 
669(12)—Refusal to instruct that, if insured failed to protect contents of burned building 
from further, damage after fire, he could not recover for such further damage held 
error. Eagle Star & British Dominions Ins. Co. of London, England v. Head et al. 
(Tex.) ; adie aSta x 
§ 670. VERDICT AND FINDINGS. 
670—Trial court's finding construed to mean that insurer’s only knowledge of insured’s 
bad health was knowledge imputed to it from agent’s knowledge. Lee v. Mutual Pro- 
tective <Ass’n. of Texas. (Tex.) a ; 
§ 675. COSTS AND ATTORNEY’S FEES. 
675—Notwithstanding existence of conflicting claims, failure to promptly pay proceeds of 
life policy into court and withdraw from litigation precluded insurer from recovering 
costs and attorney’s fees, but entitled claimant obtaining judgment to costs and legal 
interest during time insurer 


Life Ins. Co. et al. ( Utah.) 


XIX. Reinsurance. 
XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 
§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 


697—Action for recovery of benefits may be maintained against grand lodge where relation 
of insurer and assured existed and was made in behalf of grand lodge. District lodge 
within line and scope of agency to secure members for benefit purposes bound grand 
lodge. Most Worshipful Grand Lodge of Ancient Free. and Accepted Masons of 
Alabama v. Callier. (Ala.) ¢ Sistd Cantata ; pact weet ees 

§ 698. SPECIAL FUNDS. 

698—Funds of mutual beneficiary society generally are merely held by it in trust. Most 
Worshipful Grand 
Callier. (Ala.) Sa 

(B) THE CONTRACT IN GENERAL. 

717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 

718. —- EXISTING PROVISIONS. 

718—Contract relation between beneficial or fraternal society and its members, where no 
certificate is issued, is ascertainable by reference to charter of incorporation or 
articles of association and constitution and by-laws. Most Worshipful Grand Lodge 
of Ancient Free and Accepted Masons of Alabama v. Callier. (Ala.) 


(E) BENEFICIARIES AND BENEFITS. 


§ 779. CHANGE OF BENEFICIARY. 
§ 784. — MODE OF CHANGING DESIGNATION. 
(6). Who may make objection. 
784(6)—Beneficiary cannot attack change of beneficiary by insured on ground of fraud 
or undue influence. Beneficiary has such substantial interest as will justify action to 
prevent change of beneficiary without binding assent of insured. Barnett v. Boyd. 


§ 786. 

§ 787. —— IN GENERAL. 

787—Provision in fraternal insurance policy that it shall be void if insured dies in  con- 
sequence of violation or attempted violation of laws held valid. Insured, who assaulted 
officer while under arrest and was killed, held to have died “in consequence of viola- 
tion of law,”’ within exemption of fraternal insurance policy. Guy et al. v. Grand 
Lodge. Colored Knights of Pythias of Texas. (Tex.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 


793—Death benefits in fraternal beneficiary society not authorized by statute under which 


15 
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it was organized to pay benefits to deceased member’s legal representatives held pay- 
able to next of kin of deceased leaving no widow. Fraternal beneficiary society’s pay- 
ment of benefits to deceased member’s executor held no bar to action by deceased’s 
next of kin for such benefits, notwithstanding society’s by-laws purported to authorize 
such payments, where statute under which society was organized did not authorize 
payment to legal representatives. Stewart et al. v. Washington Camp No. 7, Patriotic 
Order, Sons of America. (N. ae Saad 
(F) ACTIONS FOR BENEFITS. 


§ 807. CONDITIONS PRECEDENT IN GENERAL, 
807—Proof of insured’s disability held not condition precedent to recovery under disability 
clause, not providing for forfeiture for failure to make proof. Sovereign Camp, 
W.. i W...w, eee.” CASE) oe. tee 
§ 816. EVIDENCE. 
§ sf{8. - - ADMISSIBILITY. 
(3). For‘citure of certificate. 
818(3)—In beneficiary’s action to recover death benefits against fraternal order, secretary 
of local lodge was properly examined respecting representation of local lodge in good 
standing in general lodge. That deceased was reinstated in endowment department of 
fraternal order was properly shown by secretary of local lodge and official receipt 
book. Most Worshipful Grand Lodge of Ancient Free and Accepted Masons of Ala- 
bama v. Callier. (Ala.) 5G REARS : ‘ ears 
§ 819. WEIGHT AND SUFFICIENCY. 
(1). In general. 
819(1)—Plaintiff, showing death of insured while in good standing in benefit association, 
and introducing certificate naming herself as beneficiary, established prima facie case. 
Beneficiary seeking to show mental incapacity of insured to change beneficiary must 
show more than that insured was drinking heavily. Barnett v. Boyd. (Ala.) 
§ 825. QUESTIONS FOR JURY. 
(1). In general. 
825(1)—Question of insured’s consent to change of beneficiary held for jury. Barnett v. 
Boyd. (Ala.) 5 tare 
(2). Avoidance or forfeiture. 
825(2)—-Whether deceased was in good standing in indicated class of fraternal association 
at time of death, held for jury. Most Worshipful Grand — of Ancient Free and 
Accepted Masons of Alabama v. Callier. (Ala.) 





